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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION , 
Plaintiff, 
- against - 


ALBERT FRANCO, individually and as 
Administrator, SHANNON J. WALL, MARTIN 
F. HICKEY, MEL BARISIC, F.«. RILEY, Jr., 
RICK MILLER, E. MARCUS, JAMES .J. MARTIN, 
W.I. RISTINE, PETER BOCKER, E.G. DENYS, 
ANDREW R1CH and KENNETH W. GUNDLING, 
individually and as Trustees of the 

NMU PENSION & WELFARE PLAN, 


Defendants. 


Plaintiff by MILTON HOROWL'Z, 


the defendants and alleges: 


75 Civil 5262 CES 


COMP LS ee 


Plaintiff demands trial 
by a jury of all issues 
of fact herein. 


its attorney, complains of 


FLRST: At all times herein mentioned plaintiff was and 


Still is a corporation organized and existing under the laws of the 


State of New York, maintaining its offices in the County, City and 


Stave of New York within the territorial jurisdiction of this Court. 


SECOND: At all times herein mentioned the NMU PENSION 


wi:uv’ARE PLAN was and still is a trusteed pian or fund, created by 


sndenture of trust to which the National Maritime Union, AFL-CIO, i 


contracted employers, and the originating trustees were parties, and 


governed as to organization, purposes and activities by section 302( ¢)(5) 


or the Labor-Management Kelations Act of 1947, as amended; 29 U.S.C. 


$ 180(c)(5)(A)and (3B). 


THIRD: This action arises and the jurisdiction of this 
Court is invoked: 
a) Under 28 U.S.C. 6 1331 as arising under the laws of the 
United States inclusive of section 302(e) of the Labor-Management Rela- 
tions Act of 1947, as amended; 29 U.S.C. $ 186(e); the Welfare and 
Pension Plan Disclosure Act of 1958, 2) U.S.C. @ 301 et seq. ; and other 
pertinent federal statutes; as well as 
b) Under 28 u.8.¢. § 1332 for diversity of citizenship 
between the New York plaintiff and the defendants, who do not reside 
in the State of New York. 
FOURTH: The amount in controversy herein exceeds the sum 
of $10,000.00. 
FOR A FIRST CAUSE OF ACTION HEREIN 
FIFTH: From and prior to December 1972, and continuing 
to the oresent day, defendant trustees and eaministretor, their ore- 
decessors and others, consoired, olanned, schemed and agreed amongst 
themselves to divert subslantial sims of money from the Legitimate, 
tory trust ourooses and soplications of the NMU Pension & Welfare 
1d to aooly the moneys thus diverted to unwarranted ourooses 
and expenditures for the private benefit of the National Maritime 


Union and its political administration, for the financing of said 


Union's activities, to meeting the patronace requirements of said 


Union administration for 4 paid staff far out of oroportion to the 
actual administrative requirements of the NMU Pension « Welfare Plan, 
and to the utilization of such Plan vaid staff and Plan ourchased 


clerical electronic equipment for the Union's own purooses. 


SIXTH: In furtherance and implementation of the aforesaid 
scheme and conspiracy, the defendants, while promoting certain orograms 
having the aogpearence of fulfilling beneficial ourooses of the Plan, 
took measures and attached conditions such as would assure gross under- 
utilization and virtuel nullification of the benefit. More oarticularly, 
in oromoting a pharmaceutical orescriotion vayment olan, defendants, 
by deliberately poor publicity, by adroitly discouraging quantity, 
identification and outlet requirements, and, above all, ody its require- 
ment that the eligible beneficiary directly pay to the disoensing 
oharmacist the first $2.00 of cost of each orescriotion item, virtually 
eliminated utilization of the benefit. 

SEVENTH: In order to induce odlaintiff to enter into service 
contractual arrangements for administering the oharmaceutical srescrio- 
tien benefit , arrangements which defendants then xnew would, with the 
restrictions on benefit payments aforesaid, be a loss item to oleaintiff, 
then also well knowing of their intention for self-administering pre- 
scriotions once they acquired a million dollar comouterized equioment 

stny and a tooheavy paid staff to administer a comouterized program, 

in and about November and December, 1972, and continuing 


thereafter, did make the following representations to olaintiff: 


? 


a) If plaintiff would make sacrifices during the initial year 


or two in which the prescription benefit was to ve launched, olaintiff 
would be rewarded with a bona fide opoortunity to continue the rela- 
tionship indefinitely thereafter on an equitable, mutually beneficiel 


besis. 


b) During the aforesaid initial oeriod, the orescriotion oay- 
ment program would be actively oromoted and camoaigned for emongst 
the Union membershio and their families through the Union sublicity 
facilities. 

c) That the Union had a beneficiary nucleus base of aooroxi- 
mately 14,000 retired members and 11,000 active members, uoon which 


could be anticipated a volume of hundreds o thousands of serviced 


orescriotions. 


EIGHTH: The aforesaid reoresentations to slaintiff were 
false and known to defendants to be false in that defendants «new 
and intended a) that the Plan would go on prescriotion oayment self- 
administration as soon as the moneys diverted from benefit oayments 
would be sufficient to purchase the equipment and hire che clerical 
ff; b) that the use of the prescription benefit oa ment would be 
iscouraged through onerous conditions, rather then promoted and 
encouraged; and c) that the membershio figures were deliberately 
@rossiy overstated for‘multiole fraudulent ourposes. 
NINTH: The aforesaid false and fraudulent reoresentations 
ce, made oy defendants to olaintiff with the intenticn of inducing 
olaintiff to rely thereon which plaintiff did to its great damage, 
all es more fully set forth hereinbelow. 
TENTH: On or about December 22, 1972, on the strength of 
the reoresentations aforesaid, Jetendants and olaintiff entered into 


an agreement for olaintiff's orescrivtion olan administration services 


covering the one ycar oeriod from March 1, 1973. Said agreement al- 

lowed plaintiff but 38¢ per prescriotion serviced and 6 minimal fixed 
amount to cover contracted mailings to beneficiary princioals. Con- 

trary to plaintiff's urgings, the $2.00 self-oayment restriction was 

incorporated into the agreement. 


ELEVENTH: Upon olaintiff's comolaints of heavy 1 


said contract of December 22, 1972. the parties herein entered into a 

new contract dated January 2), 1974 which rau for one year from 

January 1, 1974. Said agreement raised the per prescriotion service 

fee to 50¢. still grossly inadequate to compensate olaintiff for its 
services. 

TWELFTH: Finally, at a time when defendants knew that 
their equioment ourchases and staff additions would be comolete within 
the next several months, the defendants entered into an agreement dated 
Jenuary llth, 1975 for an indeterminate geriod of time terminadle on 
sixty days written notice, which, while leaving the ver orescriotion 
cervice tee unchanged, gave a minimum guarantee service fee to vlaintiff 
of 31.50 ver enrolled eligiole member oer six month period of coverage. 
Based on the list submitted of 24,032 such members, the semi ‘snnual 
guarantee was therefore $36.)48.00, and the actual sum of $6,158.00 
was oaid out each month during the first six months of 1975 by defendants 
to plaintiff. 


THIRTEENTH: In the Sorting of 1975 the defendants had, with 


funds illegally diverted as sforesaid, purchased electronic computer 


systems equipment for upwards of $1,200,000. and hired many add: tional 


clerical sand administrative versoune?. in accordance with their afore- 
seid scheme, conspiracy and olan, the defendants wrongfully cancelled 
and terminated the agreement of January 11, 197 5 as of June 205 1905 
and went on to self-administration of the orescriotion nayment oenefit 
as of July ist, 1975 notwithstanding it was many times more costly 
to the trust, As of July ist, 1975, the self-osy feature of the 
prescriotion benefit was reduced to $1.00 ver erescriotion from $2.00. 
FOURTEENTH: As @ result of the illegal scheme and cons2ira- 
cy of defendants aforesaid counled with their fraud and deceit oracticed 
upon the plaintiff as aforesaid, dlainwiff has been damaged in the sum 
of $250,000.00 
FOL A SECOND CAUSE Oi ACTION shin 
FIFTEENTH: Plaintiff reoeals, reiterates and reallefes 
each and every ai;egation contained in paragraohs numbered TWELt'TH 
THIRTEENTH hereof with the same force and effect as tl 
herein fully and at length. 
Said agreement of Januery llth, 1975 expressly 
srovided and provides that the obligations of ite parties thereunder 


continue with resoect to "Glaims incurred by prescriptions for eligible 


nay | 


members during the term of this Agreement and for orescription billings 
continued to be received by plaintiff from Plan cligible beneficiaries 


ond narticioating druggists after termination. 


SEVENTEETH: Plaintiff has in every month since the termina- 
tion of the agreement of January 11, 1975 received 6 considerable 
volume of prescriptions for servicing payment, central fill, etce.s, 
and can reasonably anticloate such continuation of defendants’ ore- 


scription business through June of LQ O's 


EIGHTEENTH: There is, and there will become, duc for each 


and every month from July 1)75 inclusive in which defendants' Plen 
prescriotions are and will be orocessed by plaintiff the 
$6,158.00. Plaintiff has made demand for such payment for the months 
of July, August and September 1975, and defendants have wrongfully 
disclaimed any liability whatsoever and have defaulted all 
termination payments. 

NINETEENTH: Plaintiff has verformed alléond: tions of sai 
agreement of danuary 11, 1975 on its oart to be verformed. 

TWENTIETH: By reason of the aforesaid breach of Sa'd con- 
tract by defendants, dlaintiff has been damaged in the sum of $732,896.00. 

jsart of which has been oaid although demanded. 
Olaintiff demands judgment against defendants and 
of them in tne sum of $323,8)0.00 with axnorooriate interest there- 

on and the costs 


Dated: New York, 
October 21, 1975. 


{OROWL''Z 


Attornéy for Plaintiff 
Office & P.O Addres a 


> Perk Row 
New Yorn, 2.2. 1902” : 
(212) COrtlandt 7-005 
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MOTION OF DEFENDANTS FRANCO, HICKEY, RILEY, MARCUS, RISTINE, 


DENYS AND GUNDLING FOR DISMISSAL ON_JURISDICTIONAL GROUNDS 
NOTICE OF MOTION OF DECEMBER 24, 1975 
| UNITED STATES DISTRICT COURT 


'SOUTHERN DISTRICT OF NEW YORK 


|'PRESCRIPTION PLAN SERVICE CORPORATION, 


Plaintiff, 


-against- 

75 Civ. S262 (CES) 
‘ALBERT FRANCO, individually, and as 

'|Administrator, SHANNON J. WALL, MARTIN 
\F. HICKEY, MEL BARISIC, F. K. RILEY, : 

1 JH. RICK MILLER, E. MARCUS, JAMES J. NOTICE OF MOTION 
||MARTIN, W. I. RISTINE, PETER BOCKER, : 
lE. G. DENYS, ANDREW RICH and KENNETH 
ie GUNDLING, individually and as 

, Trustees of the NMU PENSION & WELFARE 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavits 
‘of Albert Franco, Martin F. Hickey, Mel Barisic, F. K. Riley, 
Jr., Rick Miller, E. Marcus, W. i. Ristine, Xenneth W. 
Gundling and Ned Phillips, Esq.; the annexed Memorandum of 
\ Law in Support of Defendants’ Motion to Dismiss; and the 
’ summons and complaint herein, defendants Albert Franco, 
Martin F. Hickey, F. K. Riley, Jr., E. Marcus, W. I. Ristine, 
iB. G. Denys, and Kenneth W. Gundling will move *his Court 


| before Honorable Charles E. Stewart, at the United States 


renee 


Courthouse, Room 501, Foley Square, New York, New York on the 


| 
| 
| 


for an 
; 


i 
| Rules of Civil Procedure, dismissing the complaint herein on 


the grounds that the Court lacks jurisdiction over the subject 


matter of the claims set forth in the complaint; the Court 
| 


! 
| 
| 
| 
| lacks jurisdiction over the person of defendants Marcus and 


lnenys: the Court lacks jurisdiction over the person of defen- 

dante Hickey, Riley, Ristine and Gundling in their individual | 
apacities; service of process was insufficient to confer upon 
he Court jurisdiction over defendants Marcus and Denys; and 


igervice of process was insufficient to confer upon the Court 


Riley, Ristine 


New York, New York 
December 24, 1975 


Yours, etc. 


PROSKAUER ROSE GOETZ & MENDELSOHN 
Attorneys for Defendants ALBERT 
FRANCO, MARTIN F. HICKEY, F. K. 
RILEY, JR., E. MARCUS, W. I. RISTINE, 
E. G. DENYS and KENNETH W. GUNDLING 
300 Park Avenue 
New York, New York 10022 
(212) 593-9000 


| ‘ - 

forge 6 Hhunite, f2 os hi 
’ : Yy way Z ‘ tt 
a : A membér“of the Firm 7 


TO: MILTON HOROWITZ, ESQ. 
Attorney for Plaintiff 
15 Park Row 


New York, New Yark 10038 


ABRAHAM F.. FREEDMAN, ESQ. 
Attorney for Defendants 
WALL, BARISIC, MILLER, 
MARTIN, BOCKER and RICH 
346 West 17th Street 

New York, New York 10011 
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AFFIDAVIT OF ALBERT FRANCO OF DECEMBER 23, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION, 
Plaintiff, 


-against- 
75 Civ. 5262 

ALBERT FRANCO, -individually and as 
Administrator, SHANNON J. WALL, AFFIDAVIT 
MARTIN F. HICKEY, MEL BARISIC, = 
PK. RILEY, JR., RICK MILLER, 
E. MARCUS, JAMES J. MARTIN, 
W.1I. RISTINE, PETER BOCKER, 
E.G. DENYS, ANDREW RICH and 
KENNETH W. GUNDLING, individually 
and as Trustees of the NMU PENSION & 


| WELFARE PLAN, 


Defendants. 


STATE OF NEW YORK ) 
SS.: 


|| COUNTY OF NEW YORK ) 


ALBERT FRANCO, being duly sworn, deposes and says: 


1. I have since January l, 1973 held the title 
of Administrator of the NMU Pension and Welfare Plan (the 
“Plan"). From 1968 until December 31, 1972, I held the 
title of Administrative Director of the Plan, serving under 
| the Executive Director of the Plan. I make this affidavit 


in support of defendants' motion for an order dismissing 


the complaint on the grounds’ that: the Court lacks subject 
matter jurisdiction over the claims set forth in the com- 
plaint; the Court lacks personal jurisdiction over defen- 
dants Marcus and Denys’; the Court lacks persona! jurisdic- 
tion over defendants Hickey, Riley, Ristine and Gundling 
in their individual capacities; service of process was 
insufficient to confer upon this Court jurisdiction over 
defendants Marcus and Denys; and service of process was 


insufficient to confer upon this Court jurisdiction over 


defendants Franco, Hickey, Riley, Ristine and Gundliing in 


their individual capacities. 


2. The Plan is a pension and welfare fund, esta- 
blished in accordance with Section 302(c) of the Labor -Manage- 
ment Relations Act of 1947, 29 U.S.C. §186(c), jointly ad- 
ministered by six representatives of the National Maritime 


Union ("Union") and six representatives of employers of 


Union members. The Plan was established by Agreement and 


Declaration of Trust, dated August 1, 1950, which provided, 
in substance and amona other things, that the Agreement 
and Declaration of Trust was to be interpreted and governed 
in accordance with the laws of the State of New York and 


that the place of business of the Plan was to be New York, 


New York. (At the present time, the Plan's offices are 


located at 346 West 17th Street, New York, New York.) 


3. Plaintiff has sued ten of the twelve current 
trustees of the Plan, two former trustees of the Plan (de- 
fendants Marcus and Denys termineted their service as trustees 
as of October 1, 1974 and May 1, 1975, respectively) and 
the Adminstrator of the Plan, both individually and in their 
respective capacities as trustees and Administrator. Plaintiff 
alleges that defendants fraudulently induced plaintiff to 
enter into contractual relations whereby plaintiff was to 

|, administer and service a pharmaceutical prescription benefit 
program for the benefit of all eligible beneficiaries of 
the Plan and that defendants breached the last of three such 
, agreements. The relief sought by plaintiff is money 
4 damages in the total amount of $323,896. A copy of the 


complaint is annexed hereto as Exhibit A. 


4, As more fully demonstrated below, as well as 


in the accompanying memorandum of law, it is clear that: 


|| plaintiff has failed to state a claim cognizable under any 


federal statute; complete diversity of citizenship does not 
exist between plaintiff and defendants since plaintiff, three 
of the named defendants and the Plan itself are all citizens 


of New York State; plaintiff has failed to demonstrate a 


basis under which the Court may exercise personal juris- 
“diction over defendants Marcus and Denys, since they are 
no longer trustees of the Plan and are not residents or 
Gomiciliaries of New York State; plaintiff has failed to 
demonstrate a basis under which the Court may exercise personal 
jurisdiction over defendants Hickey, Riley, Ristine and 
Gundling in their individual capacities, since they are 
| not residents or domicilaries of New York State; and plaintiff 
has failed to effect service of process over defendants 
Marcus and Denys, or over defendants Franco, Hickey, Riley, 
Ristine and Gundling in their individual capacities, since 
none of them were properly served with copies of the summons 


|| and complaint. 
| The Nature of the Contracts at Issue 


5, In or about 1970, the Plan began to investigate 


the feasibility of providing for its beneficiaries a phar- 


| maceutical prescription benefit program which would enable 


_them to obtain prescription drugs upon payment of a small 
"deductible" fee. Upon learning of the Plan's interest in 
setting up such a prearam, plaintiff presented it with a 


proposal for administecrina and servicing such a program. 


Se eh Sema me + * mT a 


‘| After engaging in negotiations, plaintiff and the Plan en- 


tered into an agreement dated December 22, 1972, pursuant 


to which plaintiff was to administer and service a pharma- 
ceutical prescription benefit program for the benefit of the 
Plan's beneficiaries. A copy of this agreement is annexed 


hereto as Exhibit B. 


6. The aforesaid agreement provided, in substance 


and among cther things, that plaintiff was to receive an 


‘| amnual enrollment fee of 50 cents per é€ligible member to 


cover the cost of mailings and related charges (47), a 

service fee of 38 cents for each claim processed or re- 

jected during the period of the agreement (6), and re- 
imbursement for the specified permissible costs incurred 

for direct payments to participants and participating 
pharmacies (445 and 6). By its terms, the agreement 

was to remain in effect for one year from March 1, 1973 

and was to be automatically extended beyond the first anni- 
versary date, although either party had the right to terminate 
the agreement after the first anniversary date on 60 days' 


written notice (413). 


7. On or about-January 29, 1974, plaintiff and the 
Plan terminated the first aqreement and entered into a second 
agreement on substantially similar terms as the first agree- 
ment except that, under the second agreement, plaintiff was 


to receive a service fee of 50 cents (instead of 38 cents) 


each claim processed or rejected during the period of 
agreement (46). By its terms, the second agreement 
was to remain in effect for one year from January l, 1974 
and was to be automatically extended beyond the first anni- 
i versary date, although either party had the right to terminate 


the agreement after the first anniversary date on 60 days' 


fwritten notice (413). A copy of the January 29, 1974 agree- 


ment is annexed hereto as Exhibit C. 


8. By agreement dated January Tl, 1975, plaintif 
land the Plan extended the second agreement for a period of 
six months, from January 1, 1975 through June 30, 1975, sub- 

sect to certain changes more particularly set forth therein. 

mong these changes were the following:. (a) plaintiff was 
ie receive a semi-annual enrollment fee of 25 cents per 

|| eligible member to cover the costs of mailings and other 
poe charges (93); (b) plaintiff was to receive a guar- 
anteed minimum service fee for processing or rejecting 
claims ($1.50 x number of eligible participants on January l, 
(1975, which eaualled $36,948) if the service fees otherwise 


si 


|| payable by the Plan for individual claims and rejections 


2 actually processed (i.e., 50 cents per claim or rejection) 
i| 


‘'d@id not total a greater sum during the period of the agreement 


i 


| 
I 
| 
' 
{ 
\ 
if 
| 


(42); (c) the agreement would automatically expire on June 
30, 1975 unless the Plan gave plaintiff 60 days' written 
\|notice that it wished to renew the agreement (44); (d) either 


party to the agreement had the right to terminate the agree- 


ii/ment at any time upon 60 days' written notice to the other 


arty (45); and (e) in the event that plaintiff continued 
© receive prescription billings from participants or par- 
|| ticipating druagists after termination of the agreement, 


|iplaintiff would receive service fees for processing pre- 


|| scriptions filled after termination of the agreement at 


ithe rate of $1.00 per prescription (5). A copy of the 


| January 11, 1975 agre:+men* is annexed hereto as Exhibit D. 


9. At not mre did the Plan give plaintiff any 


‘notice that it wished to renew the agreement dated January 


In fact, having found that plaintiff's performance 


i been generally unsatisfactory and had become progress- 


ij} ively worse during the period of the three agreements, the 


| 
| 
' 
i 


Plan decided to terminate its contractual relations with 
plaintiff. Accordingly, in or about April, 1975, the Plan 


i} 
‘a plaintiff written notice that as of June 30, 1975 it 


‘|wished to terminate the agreement then in effect between 


| 
| 
1 
i} 


plaintiff and the Plan. Since July 1, 1975, the prescrip- 
tion drug program has been self-administered by the Plan on 


a much more efficient basis than ‘it had been by plaintiff. 


he Nature of Plaintiff's Claims 


RNR A MON AE SEE OS, 


10. Plaintiff now claims -- nearly three years 
lafter its execution of the first agreement ~~ that defendants 
|| fraudulently induced it to enter into contractual relations 
liwith the Plan. The misrepresentations allegedly made by 
|| defendants were: (a) that plaintiff would be given a bona 
| fide opportunity to continue contractual relations with the 
'Plan indefinitely; (b) that the prescription benefit orogram 
| would be actively promoted among the Union membership; and 

(c) that the Union had approximately 11,000 active members 
and 14,000 retired members (Complaint, paragraph SEVENTH). 
| Although plaintiff does not identify which of the named 
| defendants made these alleged misrepresentations, plaintit? 
| makes the bald, unsupported and inherently incredible asser- 
‘tion that these alleged misrepresentations were part of 
a "scheme" by defendants to insure that the prescription 
procram would be unsuccessful (Complaint, paragraph 
sixTH) and that defendants culminated this "scheme" by 


"wrongfully" terminating the January 11, 1975 agreement 


‘| (Complaint, paragraph THIRTEENTH). 


1. in fae the Plan gave plaintiff every reason- 
able opportunity to continue administering the prescription 
drug program, put plaintiff's unsatisfactory performance 


finally necessitated a termination of contractual relations 


pursuant to the terms of the applicable agreement. Moreover, 
the Plan desired to see the drug program succeed and, to that 


end, it actively promoted the drug program among the Union 


‘membership. Finally, plaintiff's apparent claim that 


defendants misrepresented the number of beneficiaries under 


the Plan is belied by plaintiff's own allegation that the 


Plan in fact had 24,632 eligible members (Complaint, paragraph 


TWELFTH). 


12. Plaintiff's second cause of action is bas 
upon an alleged breach by Gefendants of the January ll, 
agreement. Plaintiff claims that it was entitled to receive 
one-sixth of the minimum service fee provided therein ($1.50 
x 24,632 members = $36,948 for the six month period of the 
agreement} for any month after the termination of the agree- 
ment in which it continued to process prescriptions for Plan 
members. However, the plain language of the agreement provided 
that the minimum service fee guarantee was applicable only to 
the six month period during which the agreement was in effect. 


After the termination of the agreement, plaintiff was to 


receive a flat service fee of $1 for each prescription fille¢ 
after termination which it processed. Under plaintiff's 
interpretation of the agreement, the Plan would be oblivated 
to pay plaintiff a service fee of $6,158 per month even if 
plaintiff processed only one filled prescription in any month 
after the termination of the agreement. The mere statement 

‘| of plaintiff's position demonstrates its absurdity. 

£:, 

The Court Lacks Jurisdiction Over the j 
Subject Matter of Plaintiff's Claims 

13. - Plaintiff alleges that its claims arise under 

Section 302(e) of the Labor-Management Relations Act of 1947 

| ("LMRA"), 29 U.S.C. §186(e), and the Welfare and Pension 

|| Plan Disclosure Act of 1958 (“Disclosure Act"), 29 U.S.C. 
§301 et seg. (Complaint, paragraph THIRD). However, I 

| am advised by counsel that the conduct proscribed by Section 

11 302 of the LMRA is improper payments by employers to union 

| representatives and improper demands for such payments by 

, such representatives, that only union members may bring an 

i action for violation of Section 302 of the LMRA and that 


' the relief obtainable thereunder is limited to injunctive 


| relief. I am further advised by counsel that the purpose 


ly of the Disclosure Act is to require disclosure with respect 


to the operation and administration of employee welfare 
and pension benefit plans, that only participants or bene- 
ficiaries of such plans (or the Secretary of Labor) may 
bring an action for violation of the Disclosure Act and 
that the relief obtainable thereunder is limited to injunc- 
tive relief and to damages in the amount of $50 per day 
| from the date the administrator of such a plan improperly 
refused to disclose information which it is required to 


| disclose under the Disclosure Act. 


14. Since plaintiff does not allege that there 
were any improper payments from employers to Union represen- 
tatives or that such representatives improperly demanded 
such payments or that the administrator of the Plan has 


failed to make the required disclosure with respect to its 


operation and administration, and since plaintiff is not 


|, and has never been a Union member or a participant or bene- 


of the’ Plan, and since the relief sought by plain- 


limited to money damages for fraudulent inducement 


ever for reliance upon the aforementioned federal statutes 


other than its desire to bring this case in Federal Court. 


| 
15. Plaintiff also asserts that this Court has 


jurisdiction over its claims because diversity of citizenship 


who do not reside in the State of New York." (Complaint, 


paragraph THIRD). I ama citizen of the State of New York, 


| 


| 
| 
;exists between “the New York plaintiff and the defendants, 
| 
| 
1 
1 


ere at 46 Favorite Lane, Jericho, New York, and the 

| affidavits of defendants Mel Barisic and Rick S. Miller 
(which are annexed heretc as Exhibits E and F, respectively) 
show that they too are citizens of the State of New York. 
ltn addition, the Plan itself is a New York based pension 


| 
| 
| 
| 
| 
| 


jand welfare fund (see {7% hereof). I am advised by counsel 


that diversity of citizenship cannot provide the basis for 
federal jurisdiction unless there is complete diversity 


i} between all plaintiffs and all defendants. Since plaintiff 


|| alleges that it is a New York corporation and sihce three 
of the defendants, as well as the Plan itself, are citizens 
lof New York, it is clear that complete diversity of citizen- 
Hats does not exist between the parties to this action. 

|The Court Lacks Personal 

| Jurisdiction Over Detcndants 

I 16. I am advised by counsel that a plaintiffé is 

|! 
|| required to demonstrate a basis for a Court's exercise of 


i 


at 


jurisdiction over the person of a defendant in each capacity 


in which a defendant is sued, and that, even if such a basis 


defendant is properly served with a copy of the summons and 
complaint. The affidavits of defendants Hickey, Riley, 
Ristine, Gundling and Marcus (copies of which are annexed 
hereto as Exhibits G, H, I, J and K, respectively) show that 


these defendants are neither residents nor domiciliaries of 


| 
| 
| 
\ 
| 
aa persomal jurisdiction may not be exercised unless a 
| 
| 
| 


the State of New York. Although I have been unable to con- 


| 


| 
| 
| 
{ 
\ 
| 
it 
' 


| tact former trustee E. G. Denys in order to obtain an affi- 

| davit from him, the Plan's records reveal that Mr. Denys is 

| a resident and domiciliary of Louisiana. (There should be no 
' dispute that Mr. Denys does not reside in New York State 


|, Since plaintiff has alleged that all defendants are not resi- 


|| dents of the State of New York. Complaint, paragraph THIRD). 


17. Moreover, neither I nor any of the named 
defendants have been served with a copy of the summons and 
'; complaint (See Exhibits E-K hereto). The “U.S. Marshals 
| Service Process Receipt and Return" filed herein (a copy of 
|| which is annexed heretc as Exhibit L) shows that the only 
| person upon whom service of process was made was a Ned 
| Phillips, Esq. Mr. Phillips is a member of the law firm of 


ii Abraham E. Freedman and neither he nor his firm have ever 


| been designated or authorized to accept service of process 


upon any of the defendants, except in their official capa- 
cities as trustees (or Administrator) of the Plan. (See 


| 
| 
| 
| 
| affidavit of Ned Phillips annexed hereto as Exhibit M.) 
| 


18. Plaintiff alleges no basis for this Court's 


{ 
| 
| 
{ 
| 
i ekeiciee of jurisdiction over the person of defendants who 
| are neither residents nor domiciliaries of the State of 

| 

| New York. Thus, I am advised by counsel that service 

! 

| the summons and complaint herein on Mr. Phillips does 


|| confer upon this Court personal jurisdiction over the two 
| 


| 
| 
| 
| 
| 
| 
i 
\ 
| 
| 
| 


non-resident defendants who are no longer trustees of the 


iI 
a 


Plan (Marcus and Denys). I am further advised by counsel 
that, since the Freedman firm has been deSignated as an 


agent for service of process on the trustees and the admin- 


service of the summons and complaint on Mr. Phillips does 
not confer upon this Court personal jurisdiction over defen- 


dants Franco, Hickey, Riley, Ristine and Gundling in their 


19. Therefore, I respectfully request that the 


Court grant defendants' motion for an order dismissing the 


complaint on the grounds that: the Court lacks subject matter 


jurisdiction over the claims set forth in the complaint; 
the Court lacks personal jurisdiction over defendants Marcus . 


and Denys; the Court lacks personal jurisdiction over defend- 

ants Hickey, Riley, Ristine and Gundling in their individual | 
{ 

capacities; service of process was insufficient to confer 

upon this Court jurisdiction over defendants Marcus and pelea, 

and service of process was insufficient to confer upon this 


Court jurisdiction over defendants Franco, Hickey, Riley, 


Ristine and Gundling in their individual capacities. 


J - 


ACH AS SO LE A AEF A A A A A A A te i 


ALBERT FRANCO 
Sworn to before me this 


AZ. day of December, 1975 


ARY PUBLIC 
WAREIS 1 ne Fares. 
NOTARY ; * a 
i fe % taf 
Quiduc ¢ ; 
Commission Exp.res Miss 


va 
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AGREEMENT DATED DECEMBER 22, 1972 


a44s 


AGRENIERT made this day of December, 2972 by and be- 


tween the NMU PENSION & WEIVAKE PLAN, an unincorpor:ied association, 


4 


“* 
(hereinafter the “Fian"), having 1ts princijial, office at 3G. Seventh 
Avenuc, New York, N.Y, JO01] and PRESCIIPNION PLAN SERVICE CORPODAS 
a New York corporation, (hereinafter "P°s"), having its 


of businass at 126 University Plirce, Rew York, N 10003, 


\ 


WHEREAS, the Pliun 
health and welfare benefits to covered Plan members 
and: 
the Plan desires to cover 


prehensive self-insured drug program; 


manpaes and anminiciora Arver preornme: 
2 5 0 ; 


has agreements with pharnacics 


NOW, THEREFORE, the parties hereto agree as 


1. PPS shall manage aid adiainister on behalf of the Plan a 


@rug program which has been established by the Plan for the benefit 


the Plan's cligible members. 


ont 
Or 


of 


2. The Plan shall be responsible for the dntivntnotiun and re- 
determination of the cligibility of its nembexs and@ their dependents for 
coverage under the drug program. The initial determination shall be made 
as of the effective date of the drug program and a Jist of eligible mem- 
bers furnished to PPS. The Plan shall redetermine such cligihbility as 
of July 1, 1973 anc £3 34 ee es 
list of eligible mepbers to FrS after tic cor cavenent © 
period. The initial list shall also incluge the names of cligible 


pensioners receiving a pension froin the Plan but the cligibility of 


such pensioners shall only be yedctermined as of the third anniversar 


Bate of the effective date of the drug program. Deletion: 


to such list of pensioners shall be furnished from time to 


' 
. 


Giscxetion of the Plan. f 


| 
3, PPS shall be responsible for the issuance of 
fication card to each eligible Plan member or pensioner on 
The identification cards shall be v 
months in the case of members and for a perio 
of pensioners. The presentation of 

card by a member or pensioner sliald een 1 we 
to fill prescriptions within the scope of the Péu Pension & Welfare 
Grug program as set forth in Exhibit I during the poriod of valicdaty of 


the identification card. pps shall be responsible for verifying the 


eligibility of persons using identification cards in accordance with the 
lists furnished by the Plan and shall notify the Plan in the event eny 
claims are filed under the a@rug program by persons ineligible for parti- 


cipation in the drug p3 ogram. oa 


4. Drugs covered by this program must be prescribed by a 


4 


Licensed Medical Doctor, Nentist, Osteopathic Physician or podiatrist. 
No prescription ehall be covered by the drug program established here- 
under unless it is filled or refilled within siz months after the date 


originally preser3 bed. 


5. For cach preseription filled by a participat 
mic nO 2 eo ; 
which comes within the category of drugs recognized under 
prs shall pay the pharmacy the prescription cost actermine 


1.18 « hs ~ eet ps mand ‘ ‘ 3 
300k" ox such othe. price authority as spall be agreed to 


PPS and the Plan, won a professional fce of $1,80 and loss 
a@eductible charge payable by the Plan member directly to the 
syiption cost as Aeternined b 
rice authority is less than $2.00 the entixc 
prescription shall be paid by the Plan member and there sl 


charge to the Plan pursuant to paragraph G helow for such 


except for those items processed or rejected by Prs. 


6G. During the first and third week of each wonth after the 


effective date of the drug program, PPS shal] submit to the Plen a state~ 
ment of charges for prescriptions (computed as provided in paragraph 
above) processed duxing such two-week period, together with a copy 


each prescription form constituting the basis upon which the 5 


of charges was computed, Upon receipt and acceptance of suc! 


1 charges 
the Plan shall remit to PppS the total of such charges plus thirty~« 


ee 


cents ($.38) for each claim processed or rejected durinc such period, 
PPS warrants and agrees that it will pay the 
the sums to which they are entitled not later than 20 

< 


of such funds from the Plan. 


’ 
7. An annual enrol]ment fee of fifty cents ($.50) per eligible 
+ ‘ . : 
membcx shall be paid hy the Plan on the cffective 
gram und on the commencement of each caleomdax year 
duration of this Agre: ient. An enrollment feo of forty cents ($.40) 
be paid by the Plan for additional cliqible mombers addcd Guring 
on the effective date of the 


calendur year thercafter. 


fees arc to cover the costs of 


all other charyes pertinent to the mailing. 


8. PPS shal) be responsible for processing all claims to 


verify that the filled prescriptions are those item: that are within 
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cue BLOpE UL TNC program Createa by this Agreement and shall additional 
be responsible for verifying thie price computation of each prescription 


9, PPrs represents and warrants that the list of pharmacics 


annexed hereto as Schedule A are pharmacies participating, pursuant 
to written agreements with PPS, in otherx drug programs managed and 


ministered by PPS and that all such pharmacies will participate in 


4 


$3 


rane 


TNC 


aru rogram being established by this Agreement. Within 20 days ant 
y y | y 


rp 


' 
the addition of a new pharmacy to such Jist or the deletion of a parti 


cipating pharmacy from such list, PPS will give written notice of sucl 


addition or deletion to the Plan. PPS agrees to use its best effort 


to enter into agreements with pharmacies in localitics where there 


now are or will be cligible Plan members and t) 


sioners buf no current participating plhurmacics. PPS 


warrants that they have contracts with at 
located in the cities sct forth below: 


CITY 
Now You 


ee. ee 
JUSCOM 


San Francisce 
Philadelphia 
Boston 
Baltimore 
Norfolk 
Mobile 
Seattle 
Providence 
Savannah 

San Pedro 


10. Prs represents and warrants that one 


fee being paid by VPS to participating pharmacies 


i, 


rcir dependents or pen 


Ly 
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not make any modification or revision in such professional fea without 
enn woe” wet bean anancant anf +hea pian whianh anncant neh T wae eee aS 
ably be withheld. 

11. PPS shall design and have prepared at its own expense all. 
forms, including prescription blanks, identification cards and associated 
information or literature to be distributed to Plan members and shal? 
supply a reasonable number of such forms as the Plan shall have requcsted 
in writing to the Plan without charge. 

12. At all times during normal business hours, the Plan shall 
have the right to inspect all PPS vouchers and records covering payments 
made by PPS to participating pharmacics on behalf of the Plan pursuant 
to this Agreement. If such inspection by the Plan discloses errors 
invoicing or payments, such crroxvs shall be corrected (either by 
ment by PPS to the plan of excers anounts paid by the Plan or by 
ment by the Plan to prG of any amounts cue to prs) within 30 
written notice is given by the plan to PYS of such error. Rny inspec 
tions made by the Plin pursuant to this paragraph shall he a 

naC, 


3, Yhis Agrecment shall remain in ful 


* 
he 


force and 


a period of onc year from. March 1, 73 and wild automatically be ex- 


tended on the first anniversary date, provided, however, that either 


party to this Ayreement nay texminate the Agrecacnt at any time attcr 


35 


the first anniversary datc, such texminution to be effective 60 @ays 
after the giving of written notice to cither party. ‘The termination of 
this Agxreencnt shall not effect the continuing obligations of eth 
party with respect to claims incurred for prescription drug benefits 


re wmftre 


tse nt iiwt Win, . Ausiue the farm -f “hin Rarcemoent 


Sel 
~ 
Q 


14. All notices hereunder shall be jn writing and shal 
G@cemed to have been duly given $£ Aclivered or mailed, first class, 
postage prepaid, regist: red ox certified mail return receipt requested 
to the parties at their addresses sct forth at the beginning of the 
Agreement or at such other address as the party may have by similar 
notice specificd. 

15. This Agreement is being exceuted and delivered and 1s 
being performed in the State of New York and shall he considered ana 
enforced in accordance with the laws of such State. 

1G. his Agreement constitutes the ent ire aqrecnent 


the partics pertaining to the subject matter hereof and can ve changed 


IN VITNESS WHERRON, the parties hereto have executed this Agrec= 


ment the day and year first above written, 
WMU PERSON & WEP” PLAN 


_F pie 
ais ise _ py 


By 


Ca 


PRESCRIPTION PLAN CLERVICE CORPORATION 


Se 


tres a Aantr 


a7 


AGREEMENT OF JANUARY 29, 1974 


a 
AGREEMENY inade thie tl dag of January, 1974 by and between 


the RMU PENSION & WELFAPE PLAN, an unincorporaltcd association, 


(hereinafter the "Plan”), having its principal office at 346 West 
17th Street, New York, N.Y. 10011, and PRESCRLPTION PLAN SERVICE 
CORPORATION, a New York corporation, (hereinafter "PPS"), having 

its principal place of business at 233 West. 49th Street, Now York, 


N.¥. 10019. 


WHEREAS , the Plan is established for the purpose of 
providing health and weltare benefits to covered Plan members 
and their Gependants; and 

WHEREAS, the Plan desires to cover such members with a 
comprehensive and self-insured drug program; and 

WHEKGAS, PPS manages and administers drug programs; and 

WHEREAS, PPS has agreements with pharmacies in varjous 
cities in the United States pursuant to which such pharmacies 
participate in the drug programs managed and administered by PPS. 


NOW, THEREFORE, the parties hereto agree as follows: 
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1. PPS shall manage and administer on behalf of the Plan 
a drug program which has been le by the Plan for the 
benefit of the Plan's cligible meinbers. | 

2. whe Plan shall be responsible for the detc rmination and 
yedetermination of the eligibility of its members and their 
acpendants for coverage under the drug program. ‘The Plan shalt 
redetermine such eligibility as of July 1, 1973 and every Six 


months thereafter and shall furnish a list of eligible members to 


' 


prs after the commencement of cach six month period. Phe initial 


list shall also include the names of cliygible ponsioners receiving 
a pension from the an but the cligibility of such pensioners 
shall only be xredetemainced as of the third anniversary date of the 
effective date of the drug program, Deletions and additions to 
such list of pensioners shall be furnished from time to time at the 
discretion of the Plan. 

3. Yrs shall be responsible for the issuance of en identi- 
fication card to cach cligible Plan momber or ponsioner on the lists 
furnished by the Plan. ‘The identification cards shall be valid for a 
period of six months in the case of mewbers and for a period of three 


yerrs in the case of pensioners. ‘The presentation of the tdenti- 


fication cara by a member or pensioner shall authorize a participating 


. 


pharmacy to fill prescriptions within the scope of the NMU Pension & 
Welfare Plan drug program as set forth in Exhibit I duriny the period 
of validity of the identification card. PPS shall be responsible for 
verifying the cligibility of persons using identification cards in 
accordance with the lists furmished by the Plan and shall notify the 
Plan in the event any claims are filed under the drug program by 


persons ineligible for participation in the drug program, 


4. Drugs covered by this program must be prescribed by a 


licensed Medical Doctor, Dentist, Ostcopathic Physician or Podiatrist. 


No prescription shall be covered by the drug progran established 
hereunder unless it is filled or refilled within six months after the 
date originally prescribed. 


5. For cach prescription filled by a participating pharmacy 


which comes within the category of drugs recognized under the prograna, 
pps shall pay the pharmacy the prescription cost determined by ihe 
"Red Book" or such other price authority as shall be agreed to in 
writing by PprS and the Plan, plus a professional fee of $2.00 
in the State of California, 

shall be $2.40 and less a $2.00 deductible charge 
payable by the Pian menber, directly to the pharmacy. In the event 
the prescription cost as detecmined by the “Red Book" or other 


price authority is less than $2.00 the entire cost of 


40 


prescription shall be paid by the Plan member and there shall be no 
charge to the Plan pursuant to paragraph 6 below for such prescription mn 
except for those items processed or rejected by PPS. 

ae During ‘the first and third week of each inonth after the 


————— ean 


1-3 


effective date of the drug program, PPS_shall submit to the Plan a 


statement of charges for prescriptions (computed as provided in 
gubvbtuaacboatl 


—_—— 


paragraph 5 above) processes aduring each th two week period, together 

with a copy of each prescription form constituting the basis upon 

which the statement of charges wis computed. Upon receipt and 
acceptance of such charges, the Plan shall. remit to PPS the total of such 


charges plus fifty cents ($ 00) for each cluim processed or rejected 


during such period. PPS warrants and ayrces that Lt will pays 


en en ee nn 


participating pharmacies the sums to which they are entitled not 
Lc iecac cummmnninenn Te 


nt rg es oS CR ~—mma 


cr 


later than 20 days aftec receipt of such funds from the Plan, 
ee 


we ne ee a enn oe een a oe OE 


Zea es | ecnvollment fee of fifty cents ($.50) per 
Ligible member shall be paid by the Plan on the cffective date of 
the Arug progre > and on the conwmencement of cach calendar year 
thereafter for the dvriation of this Agreement. An enrolluent fee of 
forty cents ($.40) vill be paid by the Plan for additional clig ible 
meinbers added during 1974 and during cach subsequent calendar year 


thereafter. The parties acknowledye that these fees are to cover 


the costs of all mailings and all. other cha.yes pertinent to the 
mailing. 

8. PPS shall be xvesponsible for processing all claims to 
verify that the filled prescriptiois are those items that are 
within the scope of the prograr > a by this Avreement and shall 
additionally be responsible for verifying the price computation of 
each preseription. 


9. PPS revresents and warrants that the list 


annexed hereto as Schedule A are pharmacies participating, pursuant 
af as as ake 


to written agreements with PPS, in other durg programs managed 
administered by PPS and that all such pharmacies will participate 
in the drug prograin boing established by this Agrees 

days after the addition of a new phamnacy to such 1i 

of a participating pharmacy from such list, PPe witl 

notiee of such addition or deletion to tha Plan. 


\ 


ts bast efforts to enter inte agreements with 


there now are or will be 


bow 


tlicir dependants ox pensioners but no current participating pharmaci 


PPS represents and warxants that they have contracts with at least 


the nuwber of pharmacics located in the cities set forth below: 


Cxyry NO, PHARMAC 1 


New York 3,000 
Houston & Galveston 100 
New Orleans 35 
Miami. & ‘Tainpa 

San Francisco 

Philadelphia 

Boston 

Baltimore 

Nor folk 

Kobile 

Seattle 

providence 

Savanna}: 

San Pedro 


10. PPS represents and warrants that the current professional 


fee being paid by PPS to participating pharmacies 18 $2.00 except for 


pharmacies in the Stute of California, wherein the professional fee is 


2 


$2.40. PPS will not make any modification or yevision in such professional 
fee without the prior written consent. of the Plan which consent snail 


not unreasonably be withheld. 
ehaAll design and have prepared 
mons eee te ee. 


forms, including prescription blanks, idence 


m I ieeeescenereeemee = een * 


eae 


information or literature to be distr sembers and shal 


a et nee emer coe nt meaner # = AGH SM cuit’ 


reasonable number of such forms as the Plan shall have_ roguested 


naemere- cence agtieinamnin, crc eaninene® 


, writing to the Plan without charge. 

12. At all times during ceihcheal business hours, the Pian shall 
have the right to anspe all PPS vouchers and records covering payments 
made by PFS to participating pharmacies on behalf of the Plan pursuant 
to this Agreement. Tf such inspection by the Plan discloses errors in 
invoicing or payments, such errors shall be corrected (either by repay= 
ment by Pes to the Plan of excess amounts paid by the Plan or by pey 


by the ran t« yes of any amounts duc by yes) within 30 cays atter 


written notice is given by the Plan 1o PPS ef Such error. Any imspoc- 


5 


tions wade by the Plan pursuant to this paragraph shail be at the Plan's 
expense, 


13. This Agreement shall remain in_ 


a period of one year from January 1, 1974 end wild mitonikically be 


tended on the firsk anniversary date, provided, however that ¢ 
a tae - ? f Heitalli 


se cae eT — si La eesicinehsice'nwsievenncneminion sean RENT 


i ee enaaell 


party to this Agreement may terminate the Agreement ab any tins 


baie —_——— 


the first anniversury date, such terminat ion to be 
: ae Le ante aig ane ee 


ee oe ent erent | att OG LS 


after the giving of written notice to aither party. Tnc termination of 


ems oc emcee Paeneant 
oe a to nme ee eines eat: tanta mle ae eee ream a: sccm 


this Agreement shall not effecr the continuing obligations of cither 


creme ne ease. cent Ls OME 
er cccsanecamuensonceiinree ena entranced OE NT -7 


party with respect to claims incurrea for preseription drug bene! 


by eligible members during the term of 


14. All notices hereunder shall be in writing <« 


dcemed to have been duly given if delivered or mailed, 

postage prepaid, registered or certified mail return rece ts 
to the parties at their addresses set forth at the beginning of 
Agreewent or at such other addresses as the party may have by 


15. this Agreement is being executed and delivered and is 
being performed in the State of Rew York and shall be considered and 
enforced in accordance with the laws of sucn 

1G, This Agreeient constitutes the ent ire agreenent hetwoo: 


the parties pertaining toa the subject matter hereof and can be chancsad 


only by a writing executed by both of Uhe portics. 


Ta WITHERS WHEREOR, the parkies hereko have executed this Agrec~ 


ment the daysand year firsk above wrillen. 


NMU PENSION & WET. RARE PLAN 


Nf. HICKEY a4 ek Og a b. ae 


\ 


f 
imp Loy er Wrustce 
n7 


MEc BARS ie A fs [sy 
| sy} , Mls ee 


Union ‘nus LEC 


PRESCRIPTION PLAN 5 


BEKNARD J. MACzZE 


(Pregideny) 


AGREEMENT OF JANUARY 1, 1975 


~~ 
AGREENEN? mace chis \\ day of January, 1975 by and betweer 


the RU PENSION & WELFARE PLAN, an unincor sovated association, 
’ 

(hereinafter the "piun'), having its princip21 office at 346 We 
17th Street, New York, New York LOOLL, and PRESCRIPVION VLAN SELVACE 
CORPORATION, a New York corporation hereinafter "PPS having its 

’ I ’ 3) 
principat place ©’ business at 223 West 29th Street, 
10019. 


WiTnNe Ss SE DT EH: 


>, WHEREAS, Piecn is established for, the 


health ‘and velfare benefits to covered Plan: 


and— 
WHEREAS , the Plen desires to cover such 

hnonsive and se] 
WHEREAS , PPS azz the Plan entered into an Agreems 


the 29th duy of dzrunry, 1974 for the furnishing of 


gram and now desire to extend that .Greement for a period of six 


. 
H 


ng to certain 


1975 through June 30, 1975 subject 


ie yen) Gath i >, ° By Y. 


months from January 


changes as more particularly set forth herein. 


NOW, THEREFORE, the parties hereto agree as follows: 


1. The Agreetent between the parties dated January 29, 1974 


. 


is hereby extendec fora period of six months from January 1, 3975 


to June 30, 1975 with the following changes. 
2. Parayragh 6 of the Agreencal dated January 29, 1974 is amended 


to add the followin 
©2o ducing avy bis menth perial that this Aqressent is ain 
eifect tne : r* aayable ta Veg for processing claims as 
set forzwh = mn enell ba Jess than the arxnmt computed by 
mulCiply ins sessor of Cligible manbers enrolled in the 
Plan at the cocjcencment of such six month period by $1.50, 


then PPS shall ba paid the cinount co computed as its fce 
fox processing #11 claims during said period." 


3. Paragraph 7 of the Agreement dated January 29, 1974 is deleted 
in its entirety and the following paragraph substituted therefore: 


"7. A semi-annvel enrolblnent fee of twenty-five cents 

($.25) pax eligible meander shall be paid to PPS hy the Plan 
as of January 1 or July 1 of any six rwonth period that this 
Agreement is in efiect. An cnrolliment. fee of twenty~tive 
‘cents ($.25) shall be paid to Pps by the Plan for each adai~ 
tional eligible member added daring any six montn period that 
this Agreement is in effect. The partics ackncwledge that 
these fees are to cover the costs of al) mailings and all 


other charges pertinent to tic lailings.” 


Paragraph 13 of the Agreement dated Uaimary ° iS. is hereby 


- . ee ae * * * - - 


amenaed to reaa as tollows: 


"13. This Agreement shall be renewable for an additional 
+ gix month period by written notice from the Plan to PPS 
“ not Jess than 69 days prior to gune 320, 1975." 


5. ‘The hg re 


: addition of Paracrass 17 as follows: 


"17. -(a) Either varty to this Agreement may terminate 
Agreement at en time, said tenmnination to take effect 

days after the giving of written notice of such intenti 
terminate this Agreement by either party to the other. The 
termination of =n t shall not effect the continuing 
obligations of e27%! incurred 
by prescriptiors 

this Agreemert. 

: (b) Upon termination of this Agreement, as amended, in 
the event that P'S 

fron participancs in the Plan and participating druggists, 
payment for any prescriptions filled after the termination 
date of this Acreerent will be ac the rate of $1.00 service 
fee per clain." 


coatinues: to reeeive preseription billings 


IN WITNESS WHE2Z27, the partics hereto have exccuted this Agrec- 


ment the day and year first above written. 


IMU PENSION & VELPARE 


tl Fi HICKEY 


MEL BARISIC ad 2 


Ot i Se 
yo Pk we a 4 


Union Trustee 


BERNARD Ub HALLO 
ee eee Eee 


Pres. de 


mee 
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AFFIDAVIT OF MEL BARISIC OF DECEMBER 3, 1975 


} 
| 
| 
4 
UNITED STATES DISTRICT COURT 
SOULHERN DLOEPTRICYT OF NEW YORK 
sk Sah wh ne je a eS in x 

{ 

PRESCRIPTION PLAN SERVICE CORPORATION, : | 

{ 

| Plaintift, : | 


PUTS Cave  S262(CES) 
- against - | 
. ! 
ALBERT FRANCO, individually and as 
Administrator, SHANNON J. WALL, : AMPFIDAVU 
MARTIN F. HICKEY, MEL BARISIC, F -K. Sane aa 
RILEZ, Jr., RICK MILLER, E. MARCUS, : 
JAMES J. MARTIN, W. I. RISTINE, 


| 
PETER BOCKER, EB. G. DENYS DRIW ‘ | 
nich and KENNETH W. GUNDLING, 
ndividually and as Trustees of {‘1¢ : 
poi PENSION & WELFARE PLAN, 
| 
| 
| | 
i 
| 
} 
' 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


a. a ; .+ ae “as ea ape oe a thie aA 
MEL BARISIC, being duly sworn, deposes and sa 
ya ~T r cnen 7 PEE, r ar 
Ls T am and since November aU, 1954 have bee 
li 
! a Trustee of the NMU Pension & Weifare Plan, and I have 


been named as a defendant in the above-captioned lawsuit. 


4 2. I ama citizen of the State of New York and I 


reside at 33-25 9ind Street, Jackson Heights, New York. 


re eR 


2 


50 
AFFIDAVIT OF RICK S. MILLER OF DECEMBER. 16, 


UNTVEbD SYATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRUSCRIVPION PLAN SERVIC]: CORPORATION, 


Plaintitti, 


- against - Tees ee 
dé TS CIV. I202 


ALBERT FRANCO, individually and AFPIDAV | 
Administrator, SHANNON J. WAT 5 wa 
MARTIN F. HICKEY, MEL BARISIC 
RILEY, JF.; KICK MILLER, &. ? 
JAMES O32 MARTIN, W. 1. REST TN: 
PETER BOCKER, E.G. DENYS, ANDREW 
RICH and “ENNGTH W. SUNDIVITNG, 
individually and as Trustecs of 
NMU PENSION & WELTARE PLAN, 


| 
| 
| 
| 
| 
{ 


Defendants. 


STATE OF 


Arc - oO 
COUNT 1 : NEW 


being a@uly sworn, 


Iam and since August 27, 1958 have been 


Trustee of the NMU Pension & Welfare Plan, and I have been 


can aeeinnamanaendanaienaenaveate 


named as a defendant in the above-captioned lawsuit. 


cad 


2. Il-am a -citizen of the State 


reside at 233 Orienta Avenuc, Mamaroncck, 


SF I have never been served 


Summons or Complaint herein. 


Sworn to before me this 


A / Le 
6h day © 6 Ce ? } 9 79 


of New York 


wT t 
WOW 


York. 


ana 


as 


AFFIDAVIT OF MARTIN F. WICKEY OF DECEMBER 9, 975 


UNTIED GTATES DIGTRICE COURT 
SOUTHERN DIGYRLCY! OF NEW YORK 


PRESCRIPTLON LAN SERVICE CORPORATION 
Plainti£t, 


& 


~ against - TS Civil 5262{(Cc> 


ALBERT FRANCO, individually and as 
Administrator, SHANNON J. WALL, MARTIN 
fh. PICKEY, MEL BARISIC, f. K. RILEY, 
Jre.;, RICK MILLER, QE. MARCUS, JAMES 
MARTIN, We 1. RISTINE, PETER BOCKE 
B..G. DENYS, ANDREW KiCh a epee 

W. GUNDLING, individually } 
Trustees of the NMU PENSTON 

See 


| 


| Defendants. +; 
1 
i 


| STATE OF NEW YORK 


| 
| 


YORK 


HICKEY 


1. Y am and since March 25, 1966 have been 


“ustee of the NMU Pension & Welfare Plan and I have been 


as a defendant in the above-captioned lawsuit. 


*. ¥Y am a citizen of the State of New Jersey 


reside at 19 Winter Place, Matawan, New JOrscy . 


3. YT do not mar 


of Now York. 


4. T have neve 


@rmrmons or Complaint herei 


me Lore ne 
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AFFIDAVIT OF FRANKLIN K. RILEY OF DECEMBER 3, 197. 


| 
UNITED STATES HISTRICY COURT 
SOUTTERIN pisyvRIcY OF Niw YORI 


ee eee me ee ee 


Plaintitt, 


(pees PLAN SHRV, “tf CORPORATION, 
| - against ~ 

ALBERT FRANCO, jndividually Hid as 
Adininistrator, SHANNON J. WALI. MARTIN 
e. JICKEY, NEL DARISIC, F. B- RILEY, 
de., RICK MILLER, © NARCUS, JAMES Jy 
MARTIN, W.1. RLISTIN:: PETFR BOCKER, 
E.G. DENYS, ANDREW Ci) anc RENNETH 
Ww. GUNDLING, individually and as 


5 ial 


Trustecs of the NMU PLNG TON & WELI 
PLAN, 


7 


BRE 


en oe wen oe oe om a aoe me eee ee One ee ee 


secrets 
Se 


STATE OF NEW YORK 


FRANKLIN | ‘itEry, being duly sSwor! 


Tam and sincere dunc 19, 1970 have 
NMU Pension & Welfare Plan and | Tie 


defendant in the above-caj?t joned Law 
} 


=~ 
— . 5 
ee Bera ‘ i ian, a - A 
: 4 - = : i? : < ; , g : 
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AFFIDAVIT OF WILLIAM I. RISTINE OF DECEMBER 9, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION, 
Plaintiff, 
- against - 


ALBERT FRANCO, individually and as 
Administrator, SHANNON J. WALL, MARTIN 
FF: HICKEY; MEL BARISIC, £,. Ks RILEY, 
dyv., RICK MILLER,.E. MARCUS, JAMES J. 
MARTIN, W. I. RISTINE, PETER BOCKER, 
E. G. DENYS, ANDREW RICH and KENNETH 
|W. GUNDLING, individually and as 
Trustees of the NMU PENSION & WELFARE 


Defendants. 


1. 2am ance since February 6, 1967 have been 


iia Trustee of the NMU Pension & Welfare Plan and I have been 


| named as a defendant in the above-captioned lawsui 


a am a citizen -he St. Pennsylvania 


and I reside at 5 Kathwood Latic 


as I do not maintair y residence or domicilé 


in the State of New York. 


4. I have never been served with a 


~ 


Summons or Complaint herein. 


Sworn to before me 


58 


AFFIDAVIT OF KENNETH W. GUNDLING OF DECEMBER 5, 1975 
| 


it 
) UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT OF NEW YORK 


Bisse ae ne ere Nem in em ste ame ml srt it: gent cies te al on em sp mae eomee ee SM Xx 
| 


; 
i 
| 
' 
| 
| 


| PRESCRIPTION PLAN SERVICE CORPORATION, 


Plaintiff, 


~against- s 2% Civil 3262 


| 
| 
| 
| 
| 
! 
| 


\ 
\ 
| 
| 
| 


|| ALBERT FRANCO, individually and as 
| Administrator, SHANNON J. WALL, MARTIN AFFIDAVIT 
| B. HICKEY, MEL BARISIC, F. K. RILEY, 
‘| Jr., RICK MILLER, E. MARCUS, JAMES ao. 

ii MARTIN, W. I. RISTINE, PETER BOCKER, 

1 Be G. DENYS, ANDREW RICH ana KENNETH 

| W. GUNDLING, individually and as 

| Trustees of the NMU PENSION AND WELFARE 


Defendants. 


| STATE OF NEW ¥GR*® 


Be RGEN 
COUNTY OF SE You 


KENNETH W. GUNDLING, being duly sworn, deposes and 
1. I am and since February 8, 1973 hav2 been a 


|| Trustee of the NMU Pension & Welfare Plan and I have been 


named as a defendant in the above-captioned lawsuit. 


| 2. I ama citizen of the State of New Jersey, 


|i and I reside at 203 Louis Street, Hackensack, New Jersey. 


\| 
if 3. I do not maintain any residence or domicile in 
' the State of New York. 
i| : : 
i 4. I have never been served with a copy of the 


‘Summons or Complaint herein. 
1 


' Sworn to before me this 


NOTARY PUSLIC OF NEW JERSEY 
My Commission Expires June 15 1979 
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AFFIDAVIT OF EDMOND MARCUS OF DLECEMBEK lo, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORTATION, ° 
Plaintiff, 
- against - 


ALBERT FRANCO, individually and as : (S$ Civil 5262 (CES) 
Administrator, SHANNON J. WALL, MARTIN i. 

F. HICKEY, MEL BARISIC, F. K. RILEY, : AFFIDAVIT 

Jr., RICK MILLER, E. MARCUS, JAMES J. 

MARTIN, W. I. RISTINE, PETER BOCK=R, 

E. G. DENYS, ANDREW RICH and KENNETH 

W. GUNDLING, individuall: and as ' 

Trustees of the NMU PFNSION AND WELFARE 

PLAN, : 


Defendents. 


lean (+ VAN -A 
STATE OF NE¥W-cERSEY ) 


EDMOND MARCUS, being duly sworn, deposes 
1. From December 20, 1965 until October 1, 


I served as a Trustees of the NMU Pension 4& Welfare 


| 


I have been named as a defendant in the above-captioned 


lawsuit. 


! 


2. I ama citizen of the State of New Jersey and I 


reside at 500 Cypress Lane, Cherry Hill, New Jersey. 


3. I do not maintain any residence or domicile in 


the State of New York. 


4. I have never been served with a copy of the 


Summons or Complaint herein. 


Sworn to before me this 


j 44 * 
JG aay of Ke. 


* 


' AFFIDAVIT OF NED R. PHILLIPS GF DECEMBER 18, 1975 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


a oe oe oe 


|, PRESCRIPTION PLAN SERVICE CORPORATION, 


Plaintiff, 
-against- 
75 Civ. 

| ALBERT FRANCO, individually and as 
| Administrator, SHANNON J. WALL, 
| MARTIN F. HICKEY, MEL BARISIC, AFFIDAVIT 
| F.K. RILEY. JR., RICK PILLER, 
'! $B. MARCUS, JAMES J. MARTIN, 
;; W.I. RISTINE, PETER BOCKER, 
| E.G. DENYS, ANDREW RICH and 
| KENNETH W. GUNDLING, individually 
| and as Trustees of the NMU PENSION & 


| WELFARE PLAN, 


Defendants. 


fee ce ee ce cae a ce ec eee wee ae oe oe ws ee ee ee en ae ee ee oe me me ee we me 


SVATE OF NEW YORK 


COUNTY OF NEW YORK 


NED R. PHILLIPS, being duly sworn, deposes and 

1. I ama member of the firm of Abraham L. Freedman, 
counsel for defendants Wail, Barisic, Miller, Martin, Bocker 
ang Rich in the within matter, and co~-counsel for the NMU 
Pension & Welfare Pian. 

2. The firm of Abraham FE. Freedman has been desiqnated 


i by the Trustees of the NMU Pension & Welfare Plan as agent for 


| the service of process upon the Trustees and the Administrator 

"| 

i of the Pian in their official capacities. At no time has our 

, firm been designated by any of the Trustees of the Plan, the 
Administrator or any of the sndividual defendants in this case 
as their agent for serv ce of process upon them in their: 
individual capacit* 2s. 

| 3. When I accepted sevvice of the summons and compiaint 

f in this matter, it was for those named 


|, currently either Trustees or the Administrator of & & Plan in 


| 
i 
i 


their official capacities as Trustee or Administrator, and not 


in their individual capacitics. Indeed, I was only served with 


one copy of the swamons and complaint and not with individual 


summons and complaint for cach acfendant in this case. 


= eo ea 
mc Chis 


Docember, 1975 


fo» , 4! 
A287 <4 se eG : 
NOVARY PUBLIC 

if 


RLAYeS ' 
NOTARY PU 


“hed Hien . fay 
Jorm Lapires Liarch oc 
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MOTION OF UNION ‘TRUSTEES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION, 
Plaintife, 
-against- 


ALBERT FRANCO, individually and as 

Administrator, SHANNON J. WALL, 

MARTIN F. HICKEY, MEL BARISIC, NOTICE OF MOTION 
PF. K. RILEY, JR:., RICK MILLER, 

E. MARCUS, JAMES J. MARTIN, 

W. I. RISTINE, PETER BOCKER, 

BE. G. DENYS, ANDREW RICH and 

KENNETH W. GUNDLING, individually 

and as Trustees of the NMU PENSION & 

JELFARE PLAN, 


Defendants. 


PLEASE TAKE NOTICE tnat upon the annexed affid 
Stanley B. Gruber, sworn to the 23rd day of December, 1975, 
undersigned will move this Court before the Honorable Charles 
Stewart, Jr., at the United States Courthouse, Foiey Square 

on the 8th day ot January, 1976, for an Order pursuant to Rule 
12(b) of the Federal Rules of Civil Procedure dismissing the 
complaint on the grounds that the Court lacks jurisdiction over 
the subject matter of this action and insufficiency of service 
of process upon the defendants in their individual capaciti 


and for such other and fturt her 


just and proper. 


Yours etc., 


New York, New York ABRAHAM DC. FREEDMAN 

December 18, 1975 Attorney for Defendants 
WALL, BARISIC, MILLER, 
MARTIN, -BOCKER and RICH 


x 


STAKL Ey 5 GCALBER ey \ i 7 va oo 


- <7) 


Sw . 
346 West 17 Street 
New York, New York 10011 


MILTON HOROWITZ, ESO. 
Attorney for Plaintiff 

15 Park Row 

New York, New York 10038 


PROSKAUER, ROSE, GORTZ & MCGNDELSOHN 
Attorneys for Defendants 

FRANCO, HICKEY, RILEY, MARCUS, 
RISTINE, DENYS and GUNDLING 

300 Park Avenue 

New York, New York 10022 
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AFFIDAVIT OF STAULLY B. GRUBER OF DECEMBER 


UNITED STAYES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION, 


Plaintiff, 


~~ 


-against- 5S Civ. 5265 (CES) 


ALBERT FRANCO, individually and as : 
Administrator, SHANNON J. WALL, AFFIDAVIT 
MARTIN F. HICKEY, MEL BARISIC, ee 

FP. 8. RILEY, OR., RIECK MILLER, 

E. MARCUS, JAMES J. MARTIN, 

W. I. RISTINE, PETER BOCKER, 

E. G. DENYS, ANDREW RICH and 

KENNETH W. GUNDLING, individually 

and as Trustees of the NMU PENSTON & 

WELFARE PLAN, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


STANLEY B. GRUBER, being duly swor! 
am am mber of the firm of 
counsel for defendants WALL, BARISIC, MILLER, 


and RICH in the within mattcr. Tris affidavit is submitted 


in support of the motion of these defendants to dismiss this 


action for lack of jurisdiction over the subject matter and for 
£ 


insufficiency of service of process xr defendants in their 


individual capacities. 


2. A similar motion to dismiss has been Filed by 
counsel for dcfendant3 FRANCO, HICKEY, RILEY, MARCUS, RISTINE 
DENYS and GUNDLING in this matter. We expressly adopt and 
incorporate by reference the affidavits submitted by those 


defendants in support of their motion, including the affidavits 


of Albert Franco, M Arisic Rick Milier, ana Kea 


Copies of Chus PFidavits are annexed hereto. 


Sworn to before me this 


‘day of December, 1975 


NOTARY PUB 
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PLnlwIIFF'S WOTICL OF CROSS MOTION 

4 | 

— oo a | 
Sm RE ye 5 

| PLEASE TAKE NOTICE that upon the annexed affirmation of | 
MILTON HOROWITZ, dated January 29, 1976, and upon all the pleadings 
and proceedings heretofore had herein, the undersigned will, by | 

cross motion, move this Court before the Honorable Charles E. 

Stewart, Jr., at the United States Courthouse, Foley Square, in 
the Borough of Manhattan, City, County and State of New York on 
| the 5th day of February, 1976, for an Order granting leave to : 
plaintiff to amend the caption of this action by dropping ALBERT 
| FRANCO, MEL BARISIC anc RICK MILLER as parties defendant herein, 


pn ined 


H * 
| go that the caption of the action, as amended, wiil read as fol-: 


ae 


* 


| 
| 
1’ 


"UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION “UAN SERVICE COKPORATION, 
Plaintiff, 
- against - 


SHANNON J. WALL, MARTIN F. HICKrY, 
F.K. RILEY, J&., EDMOND MARCUS, 
JAMES J. MARTIN, W.I. RISTINE, 
PETER BOCKER, F.G. DENYS, ANDREW 
RICH and KENNETH W, GUNDLING, indi- 
vidually and as Trustees of the 
NMU PENSION & WELFARE PLAN, 


ose mee: ei: tte a tiie hate a semmanranemaey memati ili 
P e 


es 


Defendants.” 


one 


4 
just and proper. 


Dated: New York, N.Y. 
January 29, 1976. 


MILTON HOROWITZ, Ye 
Attorney for Plaintiff 
Office & P.O. Addregé 

15 Park Row ee 
New York, N.Y. 10038 _ 
(212) COrtlandt 17-0606 


TO: PROSKAUER, 
Attorneys for Defe 
FRANCO, HICKEY, RILE 
RISTINE, DENYS and GUNDLING 
300 Park Avenue 
New York, N.Y. 10022 
(212) 593-9000 


ABRAHAM E. FREEDMAN, ESQ.» 
Attorney for Defendants 
WALL, BARISIC, MILLER , 

pee iol BOCKER end RICH 
346 West 17th Street 

New York, N.Y. 10011 

(212) 929-8410 
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AFFIRMATION OF MILTON HOROWITZ SUPPORTING Vass INTIFF 


~ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PRESCRIPTION PLAN SERVICE CORPORATION, 
Plaintiff, : 75 Civil 5262 CES 
- against - 


ALBERT FRANCO, individually and as 

Administrator, SHANNON @. WALL, 

| MARTIN F. HICKEY, MEL BARISIC, 
RICK MILLER, 

J AFFIRMATION 
|W.I. RISTINE nti ceamepennns ck: 
1E.G. DENYS, 

KENNETH W. GUNDLING, individually 
and es Trustees of the NMU PENSION & 
|| WELFARE PLAN, 


Defendants. 


| 


eeearweeen nota: agpantin CO: te Rage AGL A A CL OLD LLL OEE A ALLE: A NOL 


MILTON HOROWITZ, an attorney at law duly admitted to 
| Seeettce in all of the courts of the State of New Yorn and in this, 
|| honorable Court, does hereby, under the penalties for perjury, 
| certaty and affirm as follows: 


, 1. I am the attorney for the plaintiff herein and make 


| 
i 
i 
t 
| 
j 
| 
} 
| 
| 


Lis affirmation in support of plaintiff's cross motion to amend 
ene caption of this action by dropping ALBERT FRANCO, MEL BARISIC 
| ana RICK MILLER as parties defendant herein; this affirmation is 
| also made in opposition to the applications of the defendants 
| tor diemissal of the complaint for asserted lack of federal juris- 

diction herein, and, secondarily, seeking to attach atrings and 


|| conditions on the appearances herein of the defendants. 


2. The glaring fact is that defendants! applications 
are premature since none of them have been served with the summons 
and complaint herein. | 

3. What happened is obvious from the U.S. Marshal's — 
return herein, an accurate copy of which is annexed to the moving 
papers. I1 gave directions to the Marshal's office to rerve the 
Plan Administrator - Albert Franco - at the Manhattan headquarters 
of the UMW WELFARE & PENSION PLAN. The deputy Marshal making Lhe 
service was diverted by one Ned KR. Phillips, Fsq., an attorney | 
member of the firm of Abraham E. Friedman, Esq., the attorney 
representing the Union appointed Trustees, and, J am advised, the | 
Union (NMU) itself. Mr. Phillips, certainly without any consulta 
tion with me, prior or otherwise, induced the deputy Marshal poe 

' deliver the process to him rather than to defendant Franco, and 


| the Marshal's return S80 reflects. 


4, This was followed in due course by 4 stipulation ex-| 


' tending defendants' time to answer or move with respect to the 
' complaint, executed by Proskauer, Rose, Goetz & Mendelsohn, Esqs8., 


‘ag attorneys for the Administrator defendant Franco and the Em- 


| sloyer appointed Trustee defendants, and by Abraham E. Freedman, | 


Esq., && counsel for the Union appointed Trustee defendants. 
5. After the second such stipulation, defendants br 
the instant application, and while I would ordinarily not question 
the propriety of 4 threshold challenge to this Court's jurisdic- 
| tion of the cause under 28 U.S.C. 88 1331 and 1332, 1 confess surs 


prise at the defendants’ effort ta limit the scop> °f their ap- 
pearance to a supposedly impersonal one (the Administrator excep- 


ted) of Trustees in their official capacity, but divorced from 


their personal responsibilities as individuals. 

2 6. While this action does indeed sue the Trustees in- 
dividually and in their respective capacities as Trustees, the 
rule - akin to that prevailing for partnerships in the scope and 
effect of service, but differing in the feature, peculiar to 


trusts, of liability for personal surcharge fcr “ouse of the po- 


trust and the individual trustee who is served or who voluntarily | 


| appears in the action. For the trustee who has been served or 


| wers of a trustee - is that service on a trustee binds both the 


who voluntarily appears, if adjudication calls for the imposition} 

of a personal surcharge, the fact (if such it be) that he has 
| been sued only as e trustee does not spare him from the imposie 
 ¢4on of the personal liability. 

7. The defendants (the Administrator excepted since 

.is liabslity can only be personal) can therefore not elect, an 
i ~ney seek here, to stand half in and half out of the action. [If 
j they are at liberty to disavow their appearances via the so-ordere eq 
| Stipulations and their positions as moving parties on this motion, 
| then proper personal service returnable in this Court, scattered 
'as the individual defendants may be, is not an insurmountable 


difficulty. The fact that the trust, the NMU PENSION & WELFARE 


PLAN, 16 headquartered in ‘Manhatten, makes each of the defendants | 
{ 
t 


amenable, wherever found, under New York's "long arm" statute, to 

the jurisdiction of this Court over their persons. | 
| 8. For reasons dealt with in my memorandun of law, 

plaintiff elects to regard service as not having been made on any 
of the defendants, and applies, by cross motion, to amend tli2 cap~| 
tion of the action by dropping the following allegedly New York 
residents, FRANCO, BARISIC and MILLER, as parties defen‘lant. the | 
point of this amendment - the effect of which is the same as though 
the action had been brought without them - is, of course, to put 
the case solidly on a diversity jurisdictional basis even though 

| plaintiff feels that this Court has federal question jurisdiction 

| over the federal common law tort alleged in the first cause of | 

| action and pendent jurisdiction over the related contract cause 
of action alleged as the second cause in the complaint. 

9. There can be no question of plaintirf's good faith 

» in assuming that Albert Franco, Mel Barisic and Rick Milier were 
cut-of-State, i.e., New Jersey residents. The annexed reverse 
-ide of the civil cover sheet, filed with the complaint, was 

| checked against current New Jersey telephone directories and cer- | 

tainly seemed to confirm informatic™ given that they were indeed 

,o Jersey domiciliaries. Were these three persons truly indis- 
pensible parties - and Franco who .8 not a trustee surely is not 


their bald assertions of New York residency could not be accepted 


as conclusive, and would have to be subject to further inquiry as 
to site of voter registration, etc. However, since they are not 
indispensible within the meaning of Rule 19 of the FRCP, in the 
sense that, assuming arguendo there is no federal question juris- 
diction, their inclusion would oust the Court of its diversity 
jurisdiction, it is just as well to drop them now as parties defen- 
‘dant and thus put the jurisdiction of this Court over the cause 
beyond question. If the remaining defendants comolain of loss of 
rights to contribution or jJndemnity, the, can always bring them | 
in as third party defendants under the diversity that exists be- 
| tween the remaining defendants and the alleged New Yorkers. 
| 10. The hollowness of the "indispensible party" argunent | 
for the inclusio.: of all trustees is demonstrated by the fact that 
|| two of the Trustee defendants who have lett office - Marcus and 
| Dense - geek to be excluded from the action, even though tney were 


an office while the alleged fraud was active and ongoing. On the 


{ 
j 
other hand their replacements are not identified although mention | 
ise made of replacementshaving been made. If the replacements came 
in towards the end of the action, query whether they can or should} 


ibe defendants. Patently as trustees leave and are replaced, there; 


given the power, contrary to the policy espoused by Rule 19 of the 
FRCP, to oust a District Court of its diversity jurisdiction of 


&@ case. 


need he no changes of perty defendant. Nor should a trust be + 
' 
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ll. Our memorandum of law cites authority to show that 
the tr rst and main cause of action pleads 4 federal common law 


tort, an action for fraud and deceit practiced upon the plaintiff 


Taft-Hartley trust objectives and purposes to the expressly ille- 
gal application, directly condemned by Taft-Hartley, of age@ran- 
diging the patronage powers of a Union and its officers. The se- 
cond cause of action, in contract, is plainly related and pendent | 


to the first. 


12. But even if, for whatever reason, 4t were tc be hel 


i; 
to implement a gross diversion of trust resources from the legal | 
| 
| 
| 
| 
| 
| 


that the federal question jurisdiction of the cause were lacking 


‘here, the federal character and flavor of the litigation is so | 


markedly obvious herc, and this Court 50 well equipped in back- 
| ground and expertise to handle it, 4t would be unjust and unce- 
sirable to reject the diversity jurisdiction available here. 
t WHEREFORE, I respectfully request that plaintiff's cross. 


| motion be granted in ali respects, that plaintiff be granted leave: 
95 amend the caption of this action to drop Albert Franco, Mel 


! 
| 
ricie and Rick Miller ap parties defendant, that defendants! 


1 motions to dismiss the complaint herein on jurisdictional grounds | 
| 
| be denied in all respects, that the summons and complaint herein, | 
| 

i} amended as to caption aforesaid, be deemed as yet unserved, that | 


if 


| no qualified appearance of any defendant named in the amended cap-| 


tion herein constitutes an appearance herein, and that plaintiff 
proceed in due course to effectuate service of the swanons and 
complaint herein bearing paid amended caption, together with puch 


|} othex and further relief as to the Court: may seem just and proper. 


| Ui 
Dated: New York, N.Y. ly Ye Ris 


January 29, 1976. eo — ——_— 
~ Milton Horowitz ~~ 


\ 


| 
| 
| 
| 
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ADDRESS SIDE OF CIVIL COVER SHEET 


PLAINTIFF(S) ADDHESS 


PRESCRIPTION PLAN SUAVICL CORP KAT LOM 
U3 Wee Tun Ftc : 
Wew Yoru, N.Y. 1fyi}- 


. 


DEFENDANT(S) ACDRESS 


idhont chad, 39 Brierciafs AQod, senaliy, ods dee geih VOuibey 

HANNON ¥. Waa, ac Jem “ence Road, ALveaieie, God. - &erw County 
ML BAdical, SO2 Shetiand Lane, cidgesicat, bod. ~ Jerygen Soca. 

+ @-@ ssdomed o Jk. * ‘ Adm SE ‘ee cPece, Me! wal, lied. - ic rete n ~ hig 

AC. Milbeh, (@2 dalgayon Drave, .cQMeca, Ned. - reli voy 

ik. manus, ¢/o Oalf Ci] Cors., 9. Bax 7790, hilekivhis, “@. lvlvi 
James J, darvin, JO Ver » eM ay, ede + tse GruAiy 
Wii. NISTINE, c/o heystome Shissing Co., 313 Creetnu “feet, Philadelphia, Pa 
Pr VER duCtcn, 1s ddeivad deve, Giess AWK, Ded. - KN C avd i319, 
ae LiLAY, 12 senna Brive, Me clic, L211 © 1.ae 
Andrew nist, 175 Passaic Ave., Wd "OLEea, Bede - meet 5 duadey 
wi HW. CHUUULIM, 35 Veet Cenirsl fve., Meywood, N.J. - Berg@n County 


DEFENDANT(S) ADDRESS UNKNOWN 


REPRESENTATION |S HEREBY MACE THAT, AT THIS TIME, | HAVE BEEN UNABLE, WITH REASONABLE C ILIGENCE, TO ASCERTAIN THE 
RESIDENCE ADDRESSES OF THE FOLLOWING CEFENDANTS: 


Mac? LN », MicckyY, whese glace of wurk 1.6 with 7 & WM «Pr s.ce Cove at ii 
Arouuway, Wew Yora, &.%. $ 


HECOHO 


REPLY AFFIDAVIT OF NED R. PHILLIPS OF FEBRUARY 11, 1976 


UNTORD STATES DasTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

~ pent pe ee mesa - pe ca - eit) ae pin pe Be ~)> 

PRESCRIPTION PLAN SERVICE CORPORATION, = 75 Civil S262 CES 
Plaintittfr, : 


-against- 


“ALBERT FRANCO, individually and as 
Administrator, SHANNON J. WALL, 
MARTIN F. HICKEY, MEL BARISIC, F. K.- 
RILEY, OF.; RICK MLLLER, FB. MARCUS, 
JAMES J. MARTIN, W. I. RISTINE, 
PETER BOCKER, E. G. DENYS, ANDREW 
RICH and KENNETH W. GUNDLING, in- 
dividually and as Trustees of the 
NMU PENSION & WELFARE PLAN, 


Defendants. 


STATE OF NEW YORK 


) 
) 
) 


COUNTY OF NEW YORK 


NED R. PHILLIPS, being duly sworn, deposes 
1. I am an attorney associated with th 
Abraham E. Freedman, counsel for defendants Wall 
Rich in the within matter. 
Affirmation submitted by counsel for plaintif 
in opposition to Defendants’ Motion to Dismiss alleges that 
deponent "diverted" the Deputy Marshall making service in this 


matter and "induced" said Deputy Marshall to deliver service OF 
process to doeponent rather than to defendant Franco. THis AS 


not the case. The Deputy Marshal who atiec i service in this 


matter came to deponent's office and advised deponent that he had 


‘been referred t*) the office of Abraham F. Freedman by Mr. Franco's 
office. Since deponent's office has been authorized to accept 
service of process for the trustees of the NMU Pension & Welfare 
Plan in their capacities as trustees, deponent accepted service 
of process from the aforesaid Deputy Marshall. At no time did 
deponent advise the Deputy Marshall that he was authorized to 


sa 


accept service of process for defendant trustees and administrator 


in their individual capacities. At no time did deponent 


any effort to “divert” or “induce” the Deputy Marshall fron 
serving Mr. Franco. The Deputy Marsnall came to my office 
his own accord and without any inducement on 

me that he had been told that my office would 

process and I accepted s ch service for the de 


official capacities as trustees and adminis 


Deore 


fr February, 
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AFFIDAVIT OF EDWARD G. vENYS OF JANUARY 16, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ESCRIPTION PLAN SERVICE CORFORATIO 
Plaintiff, 


- against - 


individually and as 
Administra :, SHANNON J. WALL, 
MARTIN F. CKEY, MEL BARISIC, 
RILEY, dr., RICK MILLER, FE. 

JAMES J. MARTIN, W.I. Rist 

PETER BOCKER, E.G. DENYS, ANDREW 
and KENNETH W. GUNDLING, individual 
and as Trustees of the NMU PENSION 
WELFARE PLAN, 


ALBERT FRANCO 
ato 
HI 


Defendants 


i 
| 
} 
\ 
{ 


STATE OF 


; COUNTY OF 


EDWARD G. 
as From 
served as a Trustee of tl NMU Pension Welfare P!] 


have been ned as a defendant in the above-captioned law- 


e 
t 
seccnneniareiemisicaistiicintinanaminenrcnaat nee N 


| suit. 


>. Yt we a citizen of the 


I reside at 912 Sena Drive, Metarie 


: 1 do not maint 


State of New York. 


4. I have never 


Summons or Complaint 


WOTTCL OF RLASSTGNMENT 


ran . 


YUNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


2S & & Dw & wo SP HW & S&S & HS  & we ne CE Rew 2 oe - & 2 


eee 75 atv $226 Gia 
ocket Numoer 


lbert Peemog 24 al 
NOTICE OF 


OH SPSSARHROSBEEDHROODEEBOST HH GOD REASS IGNMENT 


Pursuant to the memorandum of the Coor’insting Clerk 


the above entitled action is reassigned to * idar of 


JUDGE  Gemard 1. Geettel 


All future documents submitted in this action are to 


pe presented in the Clerk's Office for filing and shall have the 


aoSagned Judge's initials after the docket number. 


vated: 5/2u/76 
Raymond F, Burghardt, Clerk 


puty er 


Attorneys of Record 


: Milton Borovits 
1S Park Row wro)|80: 10038 
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NOTICE OF aPPbaL JUNE 17, 1976 


ee 2 
UNTTED STATES DISTRICT COURT 
| SCUTHERN DISTRICT-OF WEW YORK 


Lk towne ee ee ee 


| PRESCRIPTION PLAK SERVICE CORPORATION, 


Plaintiff, 
- ‘against - — 75 Civil 5202 (GLG) 


| ALBERT FRANCO, individually and 6s 3 

| Administretor, SHANNON J. WALL, PLAINTIFF'S NOTICr OF 
| MARTIN F, HICKEY, MEL PBARISIC, : APPEAL 
'FVK. RILEY, JR., RICK MILLER, 

|‘! MARCUS, JAMES J. MARTIN, 

| WI. RISTINE, PETER ROCKER, E.G. 

| DENYS, ANDREW RICH and KENNETH W. 

| GUNDLING, individuelly and eas Trustees 

| of the NMU PENSION & WELFARE PLAN, 


Tce 


NOTICE is hereby given that PRASCS 
CORPORATION, plaintirf above named, hereos 
tuies Court of Appeals for the Cecond Circut’ 

herein of HON. GERARD L. GOETTSI, datca Jvne 15, 


_cPendantse' motion to dismiss the cougleint 


went of jurisdiction of the subject maticr and dconysn€ oleintiffT's 


cross motion to amend the caption of the action by dropping the 


| allegedly resident defendants ALBERT FRANCO, MEL SARLSIC aad RICK 


| MILLER as parties defendant in this action, and this appeal is 


Ly a 
} taken from each ani every part of eaid Orcer. * - 


t 


% 


oe ‘: Me sie hal tS wm ap hd adhe of 
vem Dated Scania aig to ee es ot 


‘Jun 17th, 1976 


ee oe ee MILTON/HOROWITZ, | C 
ee . ti tes .* | Attorney “or, Plaintiff-Appetiant 
we Me Office & P.O. Addre3s 
es 8 te 15 Park Row 


New York, N.Y. 10038 { | 
. (212) COrtlandt 7-0606 od 


TO: PROSKAUER ROSE GOETZ & MENDELSOHN, ESQs. 
Attorneys for Detendants-Appellees Franco, 
Hickey, Riley, Marcus, Ristine Denys & Gundling 
. 300 Park Avenue 
New York, N.Y. 10022 . | 
(212) 593-9000 


PHILLIPS & CAPPiIFLLO, ESQS. 
Attorneys for Defendants-Appellees Wall, Berisic 
Miller, Mertin, Bocker and Rich 
346 West 17th Street - 
N.Y. -40011 . 


SN tA 
= ¥ < - 
ae cm a ee ee: ara seoaemanee, Solin 


oe me me: 


user as 


patna 


t 
' 


~ 
Aad 


: o* . ESQ. 
Former Attorney for Defendants Wall, 
Barisic, Miller, Martin, Bocker & Rich 
346 West 17th Street 
Hew York, N.Y. 10013 
(212) 929-8410 


Clerk, United States District Court *or 
the Southern District of New York 


U.S. DISTRICT COURT 
Jun 23 1976 
&. D. OF B. fT. 
JUDGMENT 
Defendants having moved for an order to dismiss 
pursuant to Rule 12(b)(1)(2) and (5), of the Federal Rules of 
Civil Procedure, and the said motion having come on to be 


heard before the Honorable Gerard L. Goettel, United States 


District Judge, and the Court thereafter on June 15, 1979, 


having handed down its opinion granting the said motion, it is, 
ORDERED, ADJUDGED and DECREED: That defendants ALBERT 

FRANCO, individually and as Administrator, SHANNON J. WALL, 
MARTIN F. HICKEY, MEL BARISIC, F.K. RILEY, JR., RICK MILLER, 
E. MARCUS, JAMES J. MARTIN, W.I. RISTINE, PETER BOCKER, 
E. G. DENYS, ANDREW RICH ana KENNETH W. GUNDLING, individually 
and as Trustees of the NMU PENSION & WELFARE PLAN, have 
judgment against plaintiff PRESCRIPTION PLAN SERVICE CORPORA -~- 
TION, dismissing the action. 
Dated: New York, N.Y. 

June 23, 1970 


sgd/ Raymond F. Burghardt 
Clerk 


OP TNION 


oe fe 


OPINION No, 

eetrtrTeu, & 4. 

The National Maritime Union has a Pension and 
Welfare Fund ("the Fund") established in accordance with 
the Labor-Management Relations Act of 1947. It is joint ly 
administered by six trustee representatives of the Union and 
six trustee representatives of the employers. The Fund was 
established by a Declaration of Trust in 1950 which provided 
that it have its place of business in New York City and that 
it be governed by the laws of the State of New York. 

Plaintiff is a New York corporation with its 
offices in New York. On December 22, 1972, it entered into 
an agreement with the Fumd to administer and service a phar- 
maceutical prescription benefit program for the benefit of 
eligible beneficiaries of the Plan. That agreement was to 
last for one year, from March 1, 1973, to March 1, 1974. On 
January 29, 1974, a second agreement was entered into cover- 
ing the calendar year 1974 (thereby terminating the first 
two months of the first contract), the terms of which differed 


only slightly from the preceding agreement. 


Re eel 


On January 11, 1975, a third agreement was cut cred 


into, extending the previous agreement for an additional 


six months (until Jume 30, 1975), making certain changes 

from the prior agreement, The most pertinent changes had 

to do with a semi-annual enrollment fee for an eligible member, 
a guaranteed minimm service fee for processing claims, a pro- 
vision that the agreement would expire on Jume 30, 1975, unless 
the Fund gave 60 days written notice that it wished to renew 
and that either party had the right to terminate the agreement 
at any time upon 60 days written notice, Finally, there was 

a provision covering billings received by the plaintiff fol- 
lowing the termhation of the agreement, providing for their 
fees during the run-out period. 

The Fund did not give notice of renewal and, instead, 
around April of 1975, gave written notice that the agrecment 
would be terminated as of June 30, 1975, since it found the 
-laintiff's performance to be unsatisfactory. 

Plaintiff now sues contending that it had been 
fraudulently induced to enter into its contracts with the 


Fund, claiming that (specific language of the contracts 


notwithstanding) it was led to believe that it could continue 
contractual relations {indefinitely and, moreover, that the 
size and activity of the Fund had been misrepresented. Plain- 
tiff maintains that there was a scheme among the various 
trustees and the administrator of the Fund to sce that the 
pharmaceutical prescription program would not operate suc~ 
cessfully. There is also a second cause of action concerning 
the provisions of the run-out agreement in which plaintiff 
contends that it was entitled to the guarantecd minimum 
monthly service fee regardless of the number of presecript fons 
filled during the post-contractual period. 

Plaintiff has now gued the twelve persons who were 
trustees of the Fund at the time the second agreement was 
signed covering the year 1974. Two of these persons resigned 
as trustees before the termination of the relationship on 
June 30, 1975. Of the remaining ten trustees, eight are 
claimed to be citizens of states other than New York and two 
to be citizens of New York. In addition, the Administrator 


of the Fund has been sued and he claims to be a citizen of 


New York. The Fund, by its attorneys, was served with process, 
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but no service has been made on any cof the individual de- 
fendants. 

Defendants now mcve to dismiss the comoiaint on 
grounds that the court lacks jurisdiction over the subject 
matter and also lacks personal jurisdiction over various of 
the defendants for differing grounds, including insufficient 
service of process, In light of the conclusions reached 
concerning subject matter jurisdiction, it is unnecessary 
to consider the question of personal jurisdiction, which may 
be premature in any event since no service of process has 
been attempted upon the individuals. 

Initially, plaintiff contends that there is subject 
matter jurisdiction under 28 U.S.C. §1331 in that its first 
claim arises under laws of the United States, The burden 
is on plaintiff to establish that the federal law tinder 
which the claim arises creates a duty or remedy cognizable 
in this action. Russo v. Kirby, 453 F.2d 548, 551 (2d Cir. 
1971). 

Plaintiff contends that the Labor-Management 


Relations Act (which was enacted to regulate relations 
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between labor and management), particularly Section 30? 
(29 U.S.C. §186) supports its claim, but plaintiff does vot 
allege that there were any luproper payments to unfbon rep 
resentatives or tmproper demands by them, The purpose ot 
Section 302 of the Labor-Management Relations Act is to 
prevent corruption of the collective bargaining processes 
through bribery or extortion. Arroyo v. United States, 359 
U.S. 419, 425-26 (1959); Schwartz v. Associated Musicians of 
Greater N.Y., Local 802, 340 F.2d 228, 233-34 (2d Cir. 1964). 
Plaintiff does allege that the discontinuance of 
its contractual agreement with the Fund was part of an un- 
specified scheme to divert trust funds for improper purposes. 
Section 302, however, is not concerned with the fiduciary 
duties of trustees outside the labor management ficld. 
Bowers v. Ulpiano Casal, Inc., 393 F.2d 421, 424 (Ist Cir. 
1968); Moses v. Ammond, 162 F.Supp. 866 ‘S.D.N.Y. 1958). 
The plaintiff is au independent business, and even though 
it is coincidentally dealing with a union, it is not a part 


of that union relationship and thus lacks standing under 


Section 302. Carroll v. Associated Musicians of Greater New 
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York, 316 F.2d 574, 576 (2d Cir. 1963). See also Schwartz 
v. Associated Musicians of Greater N.Y., Local 802, supra. 
Finally, Section 302's remedies are limited to injunctive 
relief while the plaintiff here secks money damages. "he 
section affords no such remedy. Snider v. All State 
Administrators, Inc., 481 F.2d 467, 390 (Sth Cie. 197), 
cert. denied, 415 U.S. 957 (1974). See also Arroyo v. 


United States, supra °t 427; Bowers v. Ulpiano Casal, Inc., 


supra; Morrissey v. Curran, 76 CCH Lab. Cas. 18370, 18373 


($.0.0,%. 1975). 

Plaintiff also attempts to premise federal subject 
matter jurisdiction on the Welfare & Pension Plan Disclosure 
Act, 29 U.S.C. §301 et seq. This act requires disclosure of 
certain required information to certain persons, The com- 
plaint contains no allegations whatever of any failure to 
disclose information and the reliance upon the statute 
therefore, misplaced, Moyer v. Kirkpatrick, 265 F.Supp. 348, 
350 (E.D. Pa. 1967), aff'd, 387 F.2d 955 (3d Cir. 1968). 
Moreover, the plaintiff also lacks any standing under this 


section since if is not a participant or beneficiary of the 


Fund, 29 U.S.°. g308(<); Soiden v. Kentile Floors, Inc., 
512 F.2d 838, 849-850 (Sth Cir. 1975). Finally, and as with 


the Section 302 claim, che menetary remedy available ($50 a 


day from the date of denial of information) is not that 


which the plaintiff seeks. Indeed, the primary thrust of 


29 U.S.C. 308(g) is injunctive relief to restrain violations 
of the act. 

Plaintiff does not contest its lack of involvement 
in these statutory schemes but claims, rather, that “the 
federal character and flavor of the litigation is so markedly 
obvious here, and this Court so well equipped in background 
and expertise to handle it, it would be unjust and undesir- 
able to reject the diversity jurisdiction available here” 

\aintiff's counsel's affirmation, pp.4-5), and that the 
eirst cause of action is a "federal common law tort". Were 
the question of federal versus state jurisdiction a matter 
Zar discretion, this argument might have some force, but 
the basic <equirement of federal jurisdiction is that it be 
premised on either constitutional or statutory grounds, both 
of which are lacking here. Wright and Miller, Federal Prac~ 


tice and Procedure, §1063. 
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Apparently recognizing the weakness of the 28 
U.S.C. §1331 claim of an action arising under the laws of 
the United States, plaintiff has additionally claimed diver- 
sity jurisdiction, The allegation of diversity jurfsdiet fon 
is simply limited to the statement that plaintiff is a New 
York citizen and it is suing "the defendants, who do not 
reside in the State of New York." (4 Third (b) of the com- 
plaint.) This is an inadequate allegation of citizenship for 


diversity purposes. Lehigh Valley Industries, Inc. v. Biren- 


baum, 389 F.Supp. 788, 807 (S.D,N.Y. 1975); 1 Moore's Federal 


Practice §0.74 [3.-2.]. Moreover, the defendants have alleged 
and proved by affidavit that three of the individual defendants, 
and the Fund itself, are citizens of New York, thus destroying 
diversity jurisdiction. 

The parties agree that the Fund is not a juridical 
entity, has no separate existence and, therefore, does not 
have citizenship for diversity purposes. It is acknowledged 
that, to sue the Fund, the plaintiff must sue the trustees. 
The question, therefore, is whether diversity jurisdiction 


may be maintained where two of the trustees are New York 
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citizens. (Defendants acknowledge that the Administrator of 
the Fund, a New York resident, is not a necessary party bo 
the litigation.) 

To avoid this problem, the plaintiff has cross- 
moved for an order dropping the three New York citizens as 
party defendants and amending the caption accordingly. in 
essence, this leaves the question of whether all of the trus 


tees are indispensable parties and, if so, whether there can 


be diversity of citizenship where the plaintiff and some of 


the trustee defendants are citizens of the same state. (The 
question might also be viewed as being whether a trust is a 
citizen, for diversity purposes, uf all states where its 
trustees are citizens, without regard to whether they are 
indispensable parties or not.) While there is surprisingly 
little authority in this area, what little there is would 


indicate an absence of federal diversity jurisdiction. 


of the trustees of the NMU Pension & Welfare Fimd were indis- 
pensable parties in an action brought by union members alleg- 


ing trust violations: 


“Since the employer trustees have 4 
material legal interest in the fund 
which will be inevitably affected by 

any judgment rendered in this case, 

they are clearly indispensable part. tes 
under Rule 19(a), F. R. Civ. P. See 
Olson v. Miller, [36 LC 465,215] 263 
F.2d 738 (D.C. Cir. 1959); Fitzgerald 

v, Jandreau, (26 LC 168,602] 16 F.R.D. 
578 (S.D.N.Y. 1954). In their absence, 
moreover, complete relief cannot be 
afforded the parties; any order granting 
relief would have to be directed to all 
the trustees of the Deep Sea Fund, and 
the defendant trustees make up only one- 
half of the Board. Failure to join such 
indispensable parties would warrant dis- 
missal of the proposed cause of action 
under Section 302 under Rule 12(b)(7), 
F.R, Civ. P...." Id. at 18374. 


In another case, suit was brought by citizens of a 
state against a corporation of another state and the vot ing 
trustees of its stock. There, certain of the trustees were 
citizens of the same state as the plaintiffs and it was 
that their personal residence defeated diversity jurisdiction 
aad that they were indispensable parties. Kelley v. Queeney, 
41 F.Supp. 1015 (W.D.N.¥. 1941). 

It might be argued that the trustee occuptes a 


purely representative position and that, therefore, his own 


citizenship should be immaterial. Cf. Levering & Garrigues 
Co, v. Moorin, 61 F.2d 115, 121 (2d Cir. 1932), aff'd, 789 


U.S. 103 (1933). Such an argument would not avail platatitl, 


If the Fund's citizenship is looked to, th=re is an obvious 


lack of diversity since its principal place of business is 

in New York. Moreover, plaintiff argues that the trustees 

have an individual responsibility in their capacity as trus- 

tees and can be personally surcharged for an abuse of their 
powers. There is support for this view. Williston on Contracts, 
§312, Third Fdition 1959, Finally, as the court noted in 


Kelley v. Queeney, supra at 1020: 


"Regardless of how he sues, as repre- 
sentative or trustee or receiver, for 
the purpose of determining jurisdiction 
on the ground of diversity of citizen- 
ship, the actual individual citizenship 
of the party controls. The law is that 
citizenship of such a party is his actual 
individual citizenship. City of New 
Orleans v. Whitney, 138 U.S. 595, 606, 
11 S.Ct. 428, L.Ed, 1102; Trower v. 
Stonebraker-Zea Live Stock Co., D.C., 
17 F.Supp. 687. 


Admittedly, some difficult jurisdictional questions 


could arise with a large union trust having trustecs in 

each of the states of the Union. It might not seem reason- 
able, under some circumstances, to require joinder of all 
trustees and to nullify diversity jurisdiction because of 
the multiple citizenships. The only authority cited by 

the defendants concerning multiple trustees, Sanders v. 
Birthright, 172 F.Supp. 895 (S.D. Ind. 1959) is not in point. 
There,a plaintiff trust with its situs in Indiana, some of 


whose trustees were citizens of Indiana (and some not), sued 


an Indiana citizen. The court merely stated the obvious, 


at 897: "This is no diversity action and jurisdiction can- 
not be thus grounded for ~*: court to base its power to 
grant the relief requested". 

The problem seems relatively simple here. First 
of all, this is not a case in which a trustee is unavailable 
‘for service so that the action must proceed without him. 

Cf. Booth v. Security Mutual Life Insurance Company, 159 ¥. 
Supp. 755, 761 (D.N.J. 1957). sistatain Hoan does the Fund 
have its situs in the same state as the plaintiff, but one 


of the two trustees who signed the two agreements at issue, 


Mel Rarisic, is a citizen of New York, residing in Jackson 


Heights. Surely he is a necessary party to this litigation. 
Accordingly, there is no basis for diversity jurisdiction. 
Finally, plaintiff urges that if be allowed to cont inue 
its action againet the non-resident trustees individually as 
"fraud tortfeasors", There are several difficulties with such 
an approach, besides the fact that they have not been served 
with process. 
For instance, the involvement, if any, of the defond- 
ants was in their representative capacities as trustees of 
the Fund and such involvement does not give rise to personal 
gurisdiction over the defendants as individuals. See Vechigh 
‘alley Industries, Inc. v. Birenbaum, supra at 803-804. More- 
over, the complaint is barren of any allegations whatever con- 
cerning actions of any individual defendant. The complaint, 


therefore, fails to comply with the requirements of Rule 9(b) 


Fed. R. Civ. P. of pleading fraud "with particularity". The 


motion to dismiss must pe granted. 


SO ORDERED: 


a f 
Dated: .Y. - f, 4 ig J) 
' pondige raged - wes m ¢ Ps AMA 


ad 


~ U.S. District Judge 


HOROWITZ 


STATE OF NEW. YORK) 
+ SS; 
COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly sworn, deposes and says, that deponent is 
not a party to the action, is over 18 years of age and resides at 286 Richmond 
Avenue, Staten Island, N. Y. 10302. That on the 22 day of Sept. 

1976 deponent served the withinJoint “Append Lspon 


Proskauer Rose Goetz & Mendelsohn, LSySe and 
Abraham E, Freedman, Phillips & Cappiello, Esqs.e 


attorney(s) for 


befendants-Appellees 
in this action, at 


300 Park avenue, New York, NeY.e 10022 and 

346 West 17th St., New York, NeY. 10011, respectively. 

the address(es) designated by said attorney(s) for that purpose by depositing 
1 copies of same enclosed in a postpaid properly addressed wrapper, in an 

official depository under the exclusive care and custody of the United States 


vost office department within the State of New York. 


Ste) 


ROBERT BAILEY 


Sworn to before me, this 22 day 
of Sept. . Madbx 1976 


WHLLIAM BAILEY 
Notary Public, State of New York 
No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1978 


